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NOTES. 


RDER XLVIII a, r. 1, applies to any firm carrying on business _ 

in England, whether the firm is an English firm or a foreign 

firm, and whether it also carries on business in a colony or abroad 

or not. And a writ may be issued against the partners in the 
firm name without leave of the Court. 

This is the technical point determined by the Court of Appeal 
in Worcester City Se. Co. v. Firbank § Co., ’94, 1 Q. B. (C. A.) 784, 
g R. May, 217. 

The decision may seem to determine a mere matter of practice, 
but in reality it involves the whole theory of the limits of the 
High Court's jurisdiction over persons not resident in England, and 
suggests several important conclusions. 

First. In an action against a firm the High Court claims 
jurisdiction over aliens no less than over British subjects merely 
on the ground of their carrying on business in England. 

Secondly. Worcester City Sc. Co. v. Firtank & Co. is distinetly 
opposed to the spirit of such cases as Russell v. Cambefort, 23 Q. B. 
Div. 526, Grant v. Anderson,’g2, 1 Q. B. (C. A.) 108, St. Gobain Se. 
Co. v. Hoyermann’s Agency, 93, 2 Q. B. (C. A.) 96, 4 R. 441. 

Thirdly. From the above cases read together results a singular 
anomaly. If an alien carries on business in England, but resides 
abroad, then the mere fact of his carrying on business in England 
does not give the Court jurisdiction to entertain an action against 
him; but if a firm consisting of two aliens carries on business in 
England, but both of them reside abroad, then the mere fact of 
their carrying on business in England does give the Court 
jurisdiction. 

Fourthly. The Rules of Court as to actions by and against firms 
contained in Order XLVIIL A require revision; they are obscure in 
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themselves; the decisions of the Court of Appeal reduce them to 
hopeless confusion. The source of this confusion is not hard to 
discover. The Order was intended to deal with what may be 
called matters of form, and merely to make it possible to sue a firm 
or an individual under a trade name. But the Order has in fact 
raised some of the nicest questions of jurisdiction. 


We suspend comment on J/lanfstaengl v. Empire Palace, '94, 
2 Ch. 1, C. A., until the judgment of the C. A. in //lanfstaeng/ vy, 
Newnes, reported in the Court below 8 R. May, 127, is fully before 
us. The points actually decided are that (1) a group of living 
persons arranged after a picture and exhibited for gain does not 
infringe the copyright of the picture: (2) neither does a sketch 
taken from that group and published as an illustration of the 
performance and not of the picture. 


In the Chishima-Ravenna case some important questions will 
have to be decided by the Judicial Committee. One is, whether 
under the existing arrangements for British Consular Courts in 
Japan a counter-claim by a British defendant against a Japanese, 
and especially against the Japanese Government, can be dealt with 
by such Courts. Another is, whether the Inland Sea of Japan is 
to be treated as a portion of the high sea or as Japanese territorial 
waters. The Chief Justice at Shanghai, reversing the decision of 
the Consular Court at Yokohama, decided that the collision which 
occurred in a narrow channel of the Inland Sea between the 
Chishima, a Japanese public ship, and the Rarenna, one of the 
Peninsular and Oriental Company's steamers, took place on the 
highway of nations, and that this was the same thing as saying 
that it occurred at a spot which, for the purposes of the law 
administered in his Court, must be considered as the high seas. 
His decision was also in favour of the British company as regards 
the admission of the counter-claim, the jurisdiction exercised by 
his Court being exercisable under the order in Council ‘ upon the . 
principles and in conformity with the law in force and for England.’ 
As regards the legal position of the Inland Sea, the description 
given of it, viz. that it is entirely surrounded by Japanese territory 
and has four entrances, two extremely narrow, the third under two 
miles in width, and the fourth with two branches, the broader of 
which is about two miles wide, cannot be said to substantiate the 
assimilation of the waters in question to the high sea. The 
admission of the counter-claim under the circumstances raises the 
more delicate point of whether Japan, by renouncing her jurisdiction 
over British subjects sued on her own territory, can be considered 
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to have admitted that a Japanese sued by a British subject is also, 
if that British subject has a claim against him, obliged to submit 
to the British exterritorial jurisdiction. The Shanghai judge held 
that by coming into the British Court a Japanese accepts the 
British jurisdiction and procedure which allow the raising of 
a counter-claim, but there is the fact that the Japanese on their 
own soil have no means of reaching a British subject except 
through the British Court. He can, therefore, hardly be said to 
accept where he has no option. 


How far can the jurisdiction of an inferior Court be extended by 
the action of the parties to proceedings before it ? 

This is a question which from one point of view presents some 
difficulty. It is on the one hand clear that the submission of 
a person against whom judgment is given does often give 
a tribunal jurisdiction against him which it would not otherwise 
possess. It is equally clear that the jurisdiction of a Court is 
a matter depending upon the law of the land and cannot be 
conferred upon it by the will of the parties who come before the 
Court. . 4 
Farquharson v. Morgan,’94, 1 Q. B. (C. A.) 552, 9 R. Mar. 190, will 
be found, if properly studied, to answer the question before us. No 
agreement can give an inferior Court jurisdiction. If it therefore 
appears on the face of the proceedings, or from the nature of the thing 
itself, that an inferior tribunal, e.g. a County Court, has decided 
a matter upon which it had no authority to adjudicate, then on the 
application of the party against whom judgment is given the High 
Court not only will, but must, issue a writ of prohibition, and keep 
the County Court within its proper sphere of action. If, on the 
other hand, the want of jurisdiction does not appear on the face of 
the proceedings or from the nature of the thing itself, but depends 
upon some fact which the party objecting to the judgment has to 
prove, then he may very well be precluded or estopped from raising 
the objection, e.g. if the fact be one which he might have brought 
before the attention of the inferior Court. 

It is satisfactory to observe that the decision in Farguharson v. 
Morgan is based on principle and does not depend upon the existence 
of a formal record on the face of which the want of jurisdiction 
appears; for in a County Court there is no record (iid., p. 563, 
judgment of Davey L.J.). 

Harris v. Beauchamp Brothers (94, 1 Q. B. (C. A.) 801) shows 
that equity is still, to a certain extent, the handmaid of law, or perhaps 
rather a dea ex machina not to be invoked before terrestrial powers are 
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exhausted. The old jealousies are long ago dead. The substance 
of the thing is that there is no such thing as equitable execution, 
only equitable relief, and this is not to be given till execution at 
law has failed. ‘Just and convenient’ are not other than what 
they were before the Judicature Act. Horne Tooke when at school 
was asked why he had put a word in some case or mood, and 
answered ‘I do not know:’ so he was flogged. The next boy gave 
the rule. Tooke cried out, ‘I knew the rule, but you asked me 
not for the rule but the reason, and I do not know that now. 
The Court of Appeal has given the rule, as it was bound to do, 
but seems to feel much like Horne Tooke as to the reason. It 
is quite possible that the framers of the Judicature Acts did not 
fully realize how limited are the powers of Equity in its ‘ auxiliary’ 
jurisdiction, and that an amendment extending the powers of the 
Court (as virtually suggested by Lord Justice Davey’s considered 
judgment) would only carry out the original intention. 

The way to the Law Courts, as to other less agreeable places, 
is paved with good intentions. This is the practical moral to 
be learnt from J/ebditech v. Mac Ilwaine, ’94, 2 Q. B. (C. A.) 54. 
The defendants, in writing to the parish guardians about the 
supposed misconduct of the plaintiff, acted with the best inten- 
tions. They meant to expose public misdoing as to a matter 
in which they themselves had an interest. But the defendants 
made two mistakes; they published in writing charges which 
they believed to be true, but in fact were not true, and they 
made these charges to persons who had no interest, and who 
were under no legal duty in respect of the matters to which the 
charges referred. Here, again, the defendants meant well. They 
thought that the parish guardians were the proper persons to whom 
to complain. But here, again, they were mistaken. They made, 
in short, a muddle of the whole business, and were fined £10 and, 
we suppose, costs, for their mistake. We do not profess to feel 
any pity for these victims of innocent ignorance. A man’s 
character ought to be protected as much against — as 
against wilful falsehood. 


Presumptions of tee: are not actin = rules. They are based on 
experience, giving rise to strong probability. If the law presumes 
paternity when the husband is within the four seas, it is because 
the husband generally is the father. If the law presumes ‘omnia 
rite acta,’ it is because business generally is transacted regularly 
and not irregularly. The law has also, in a long experience of 
human nature, discovered that when people propound a will which 
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they have been instrumental in preparing or obtaining, and under 
which they take a benefit, the will is one to be regarded with 
suspicion, Zyrre/l v. Paintou ('94, P. (C. A.) 151, 6 R. May, 1), and 
this adverse presumption it requires the propounder to rebut by 
satisfying the Court of the righteousness of the transaction, and 
that the will in question is the will of a free and capable testator. 
The suspicion may sometimes be groundless and defeat a genuine 
instrument, but in the interests of society it is best that legacy- 
hunters should know the difficulty of tampering with a testator. 


We want a modern Hogarth to paint The Trustee's Road to Ruin. 
Scene 1, the cestuique trust, all smiles, asking him to act: scene 2, 
the absconding co-trustee or the deficient security: scene 3, the 
cestuique trust transformed into the pitiless plaintiff. This piece 
has been so often played at Lincoln’s Inn with a tragic ending 
that we experience a genuine exhilaration of spirits at the good 
fortune of the executor in Ja re Gasquoine ('94, 1 Ch. (C. A.) 470). 
It may have been a little imprudent in the executors there 
to ‘unregister’ the bonds so as to give one of them—and that 
a stockbroker—the sole control, but gue row/ez-rous? It was the 
ordinary course of business to do so, and executors are not required 
to be wiser or better than the ordinary prudent man of business. 
Thorne v. Heard ('94, 1 Ch. (C. A.) 599, 7 R. Mar., 80) is another 
instance—this time of the beneficial operation of the Trustee Act, an 
Act which has recognised at last that trustees are to be treated with 
common humanity. . 


The practical effect of Smith v. Hancock, 7 R. June, 80, is neatly 
and completely stated in Lord Justice Lindley’s judgment: ‘ Con- 
veyancers will have to exercise their ingenuity in devising some 
method of stopping a wife with separate estate from carrying 
on a business in rivalry with a purchaser of a similar business 
from her husband. The agreement entered into in this case, to 
which the wife is not a party, does not cover such conduct, nor 
do the common forms at present in use. Doubtless the con- 
veyancers will look to it. 

A railway company agree with a boy of 14, who is employed 
in a colliery, to carry him to and fro between the colliery and 
his home, and make it part of the agreement that neither he 
nor his executors, nor his relatives, should have any claim against 
the company for any injury to himself or his property caused by 
the negligence of the company or their servants. To put the 
gist of the agreement in the words of A. L. Smith LJ., it is 
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‘in effect that if the company will carry the infant in their trains, 
he agrees that they shall not be bound to take any care in so 
doing, that they may be guilty of any negligence towards him, and 
however severely he may be injured in consequence, they shall 
not be liable to make him any compensation whatever.’ //ower vy, 
L. & N. W. Railway Co., 94, 2 QB. (C. A.) 65, 68. The infant 
is injured through the negligence of the company. The Court 
of Appeal most justly hold that such an agreement is not a fair 
agreement to make with an infant, that it is void, and that he may 
recover damages for the injury done him. 

Ought such an agreement as that relied upon in /Yower v. L. § N. W. 
Railway Co. to be valid as against any one? We greatly doubt 
it. The agreement is unfair on the face of it. It is opposed to 
public interests. We are astonished that it should have been 
entered into by so respectable a body as the L. & N. W. Railway 
Co. The impolicy under the present condition of opinion of 
a company’s making such agreements is patent. These are the 
kind of bargains which lead to ill-judged attacks on freedom 
of contract. Moreover it must always be remembered that in 
dealing with such bodies as railway companies, which occupy 
of necessity a position resembling that of a monopolist, private 
persons do not in reality contract freely. We hope that the 
Chairman of the L. & N. W. Railway Co. will read Flower’s case, 
meditate upon it, and cause every agreement like that made 
with young Master Flower to be forthwith cancelled. 


Given a debenture containing a covenant by the company to pay 
the money secured at a fixed date, what is the effect on the 
contract of the company liquidating before the date for payment? 
Fourteen years ago Hall V.-C. held in Hodson v. Tea Company (14 
Ch. D. 859, 862, 49 L. J. Ch. 234, 295) that the effect was to 
accelerate payment. This authority Kekewich J. in Wallace v. 
Universal Automatic Machines Co, (8 R. Apr., 152) recently declined 
to follow, holding that the debenture holder had merely a right 
of proof, and a right to protection for his security by a receiver, 
not an immediate right of action for his principal. The Court of 
Appeal have, however (W. N. 1894, 94), declared Hall V.-C.’s 
view to be the correct one. The particular point is not of so 
much importance now, as the conditions inscribed on debentures 
nearly always make the principal immediately repayable on a 
winding up, but authority is much wanted on the general principle 
as to the precise effect of winding up on different classes of con- 
tracts by a company. 
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Wegq Prosser v. Evans,’54, 2 Q.B. 101, places a rather technical 
restriction on the operation of a technical rule. Kendall v. Hamilton, 
4 App. Cas. 504, upholds the principle that an unsatisfied judgment 
against one co-contractor is a bar to an action on the same contract 
against another co-contractor. Cambefort v. Chapman, ig Q. B.D. 
22y, in effect extends this principle and establishes that a judgment 
recovered on a bill or note extinguishes the original debt as be- 
tween the plaintiff and the defendant. In Wegg Prosser v. Evans 
the Court decline to follow Cambefort v. Chapman, and hol that 
a judgment recovered by 4 against Y on a cheque given by X 
in satisfaction of a guarantee given by X and J, is not a bar to 
an action against Y on the original guarantee. In other words, the 
Court holds that the principle of Aenda// v. Hamilton applies only 
where the cause of action, in respect of which judgment is recovered 
against 1, is in the strictest and most technical sense the same as 
the cause of action in respect of which an action is brought against 
Y. Now no one, we think, can doubt that Wills J., in deciding 
Wegg Prosser v. Evans, showed his customary subtlety and his 
habitual desire to do justice in the particular case, but whether his 
inteliectual acuteness was wisely exercised may admit of question. 
It is of great public importance that the law should be intelligible 
and logical. For the attainment of these ends, it is essential that 
full and fair effect should be given to principles established by 
decisions of the House of Lords. Now, full and fair effect is, we 
submit, not given by Wegg Prosser v. Evans to the principle estab- 
lished by Kendall v. Hamilton, That principle, it may be urged, is 
absurd. This contention we are not much inclined to dispute ; 
there is no doubt that Kendal/ v. Hamilton, in its operation on 
partnership law, reversed what had long been received as a settled 
rule. It is a reason, however, for changing the law; it is not 
a reason for cutting down the effect of decisions which a judge 
cannot reverse. 





The judgment of the Court in Musurus Bey v. Gadban, 94, 1 Q. B. 
533, establishes or confirms, as far as a decision of a Court of first 
instance can do so, three propositions. 

First. The immunity of an ambassador from process in the 
Courts of this country extends for such reasonable time after he 
has presented his letters of recall, as is necessary to enable him to 
wind up his official business and prepare for his return to his own 
country. 

Secondly. This immunity is not put an end to by the appoint- 
ment of the ambassador's successor. 

Thirdly, Order XI does not nullify the effect of 4 & 5 Anne, 








204 The Law Quarterly Review. (No. XXNIX, 


c. 16, 8. 19, Which in favour of a plaintiff suspends the running of 
the Statute of Limitations whilst the defendant is beyond seas. 
This last proposition is of considerable importance, and though 
resting for the present mainly on the authority of a Court of first 
instance, is, it may with some confidence be asserted,sound. Rules 
of Court made by the judges under the authority of the Judicature 
Acts are meant to regulate practice. It can hardly have been 
intended by Parliament that these Rules should deprive a plaintiff 
of a substantial right or privilege conferred upon him by statute. 


The damage in respect of which a trespassing animal, for example 
a pony belonging to Y which has strayed into 4's field, may be 
distrained damage feasant, is not confined to damage to the 
freehold, but includes injuries to other animals, e.g. by kicking 
A’s filly. It follows therefore that while A has a right to distrain 
the animal he has not a right to bring an action for damages as 
long as he retains possession of the pony. These are the points of 
law which the plaintiff in Boden v. Roscoe,’94, 1 Q. B. 608, 10 R. June, 
229, nom. Roscoe v. Boden, has been the means, at his own expense, 
not of establishing but of bringing into light. The case is very 
characteristic of English law. It turns on the meaning to be put 
upon the term damage feasant, and this again depends on the 
interpretation of dicta in decided cases and in Rolle’s Abridgment. 
It isa peculiarity of the law that distress damage feasant, though 
essentially a temporary measure of self-protection, is treated as 
a substantive remedy while it lasts, and accordingly suspends the 
right of action. In early times the straying beast would commonly 
be one which the owner could not do without, so that distress 
damage feasant was no doubt an effectual way of bringing him to 
agree with his adversary quickly. 





A, P & Co.'s manager and agent, without authority from /’, draws 
out money in /’s name from 7 & Co., P’s bankers. A then either 
pays the money into /’s account, or else pays with it wages due to 
P’s workmen. Can 7 & Co., the bankers, who ought to have 
known that 4 had no authority from ? to draw the money, recover 
from P? the money so drawn? In Keid v. Righy,’94, 2 Q. B. 40, the 
Queen’s Bench Division, represented by Charles J. and Collins J., 
hold that they can. They cannot indeed recover it directly as 
money drawn out by and on behalf of /, for it appeared on the 
face of the cheque that 4, ?’s manager, had only a limited authority, 
but they can recover it as money had and received by P. The 
decision is certainly just, and is probably sound. It is impossible, 
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however, but that a doubt should suggest itself to critics, as it 
pretty certainly did to the judges, by whom the case was decided. 
The position of things is this: 4 fraudulently obtains money for 
his own purposes. He uses it indeed to replace the sum due from 
him to ?, but he might have used it in any other way. Does the 
fact of A having paid P out of 7’s money make the money when 
in /’s hands money of 7’s received by him? If A had, out of the 
money fraudulently obtained, paid a debt due to his butcher, no 
one, we conceive, would assert that 7’ could recover the money 
from 4’s butcher. 

There is no law against building castles in the air and mortgaging 
them if you can find any one to make advances on the security. 
In Jn re Evelyn (10 R. June, 294) the mortgagee had ventured into 
almost as airy a region. He had lent money on an undischarged 
bankrupt’s contingent surplus, and not being paid he, after the 
manner of mortgagees, put up his security for sale. The trustee 
in bankruptcy, being also engaged in realizing the bankrupt’s 
estate, objected to this as embarrassing—a sort of slander of title— 
but the Court did not see its way to an injunction against 
the mortgagee, inasmuch as he was only selling expressly by 
his conditions subject to the trustee’s title. Careat emptor. The 
theory of our law from the earliest times has been that bank- 
ruptey only takes a man’s property for the purpose of paying his 
debts. Subject to that, the surplus remains the bankrupt’s 
property and may be dealt with by him. 


Directors are, it is to be feared, generally the first instead of 
being the last to leave the sinking ship, and they too often get 
clear of the wreck. It is of no use for the articles merely to fix 
a qualification, because, though in such a case the articles give the 
terms on which the directors are serving, they do not constitute 
a contract by the director with the company, and without a contract 
no one can be made a contributory. Of course the director takes 
care, while the fortunes of the company are still doubtful, not to 
apply for his shares, and if his co-directors, in a fit of virtue, put 
his name on the register, he also takes care to know nothing about 
it, as, indeed, he is not bound to know. The Courts have, to some 
extent, outmanceuvred these directorial tactics by inferring a 
contract where a director has gone on acting under articles requiring 
him to qualify, and his name is found on the register for the 
requisite shares. Two recent cases, Richardson's case (7 R. June, 94), 
and Cammell’s case (7 R. June, 71), are good instances of where the 
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Court will, and where it will not, infer a contract. But the matter 
ought not to be left to inference. Directors can always be fixed by 
a form of article like that in /saacs’ case ('92, 2 Ch. 158), that the 
director ‘shall be deemed to have agreed to take ’ the shares. 


A trading company losing a large part of its capital is such 
a common phenomenon nowadays, that it is well to know how it 
affects the dividend-paying powers of the company. An idea pre- 
vails—as Verwer v. General §* Commercial Investment Trust (7 R. May, 76) 
shows—that because a company’s capital is irreducible, it must 
therefore be kept intact. This is a fallacy. It is contrary to the 
whole theory of joint-stock company enterprise. The subscribed 
capital is embarked, for better or worse, in a commercial venture 
with its attendant risks. All that the prohibition against reduction 
means is, that the subseribed capital is irrevocably dedicated to 
the objects of the venture, and the shareholders cannot divert it 
from those objects. To reduce it would be to divert it. The 
question in Verner v. General § Commercial Investment Trust is really 
one of business, not law, and it is not the province of the Courts to 
teach companies how to carry on their business. British 5° American 
Trustee Co. v. Couper (6 R. June, 10) is instructive on this head. The 
Court is not to dictate to shareholders how they are to reduce their 
capital, or insist on the reduction being a rateable one all round. 


Any fond hope which directors or promoters may have indulged, 
that they were going to have things to themselves on a voluntary 
winding up, is now dispelled. Officialism has octopus-like stretched 
out an arm and grasped its prey (Stock and Share Auction and 
Banking Co., 42 W. R. 300), in other words the Official Re- 
ceiver has got a decision that companies liquidating voluntarily 
under supervision must comply with sec. 15 of the Company's 
Winding up Act, 18g0—send, that is, a periodical statement with 
particulars as to the proceedings in and position of the liquidation, 
on peril to the liquidator of a fine of £50 per diem, and pay in any 
undistributed assets to the Company's Liquidation Account. It is 
somewhat odd that the Winding up Act should not have been more 
explicit on the point, but the construction put on the section by the 
Court is in furtherance of the policy of the Act and of commercial 
integrity. 


Singer Manufacturing Co. v. L. & 8. W. Railway Co.,’94, 1 Q. B. 833, 
in effect determines that a railway company have the same lien on 
goods left by a traveller at the company’s cloak room as they have 
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on them when being duly carried by rail. The result follows that 
where a bailee deposits them at the cloak room of a railway station, 
the company can, on the bailment coming to an end, refuse to 
deliver up the goods to the owner until the cloak room charges 
are satisfied. The decision is a reasonable one. It would be unfair 
to railway companies, and in the long run inconvenient for the 
public, if the rights and liabilities of the company were varied 
by the mere fact of goods in their charge being moved from 
a carriage to a-cloak room. 





There has been a crop of cases lately in bankruptcy illustrating 
the hardship often suffered by solicitors, accountants and others 
dealing in good faith with a man who is on the brink of bank- 
ruptey. A debtor may pay money to his solicitor to save his civil 
life (Ju re Sinclair, Ex parte Payne, 15 Q. B. D. 616) but not his natural 
life. A man charged, say, with a criminal offence hands over 
money to his solicitor to provide for his defence, becomes bank- 
rupt, is tried and acquitted. The solicitor must refund the money 
to the trustee, though he has honestly expended it about the 
bankrupt’s defence (Ju re Beyts & Craig, 10 R. Apr., 271). This 
seems inhuman, a practical denial of legal assistance. Welcome 
then Ju re Charlwood (10 R. Apr., 254), distinguishing Jn re Beyts 
§ Craig, by virtue of there being a binding contract under the 
Solicitors’ Act, and a lump sum paid over absolutely for definite 
services. Solicitors in future had better study this case attentively. 

An undischarged bankrupt obtains credit to the extent of £20 
without informing his creditor that he is an undischarged bank- 
rupt. He has no intent to defraud. He is nevertheless guilty 
of a misdemeanour under the Bankruptcy Act, 1883, s. 31. To 
many readers of Keg. v. Dyson, 94, 2 Q. B. 176, this will appear 
a hard doctrine. It is natural to hold that a crime cannot be 
committed where there is no wrongful intention. The idea, though 
natural, is erroneous. The law often makes definite acts in them- 
selves criminal, and the law is right. It is wise and just to punish 
acts which in ninety-nine cases out of a hundred are wrongful 
without requiring proof of wrongful intention. This is emphatically 
true of the illegitimate attempts of bankrupts to escape the natural 
penalties attaching to bankruptcy. 


X is the member of a trading club which, being an unregistered 
association of more than twenty persons, is formed in contravention 
of the Companies Act, 1862, s. 4. X, to use popular language, steals 
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the money of the association. He can be convicted of embezzle- 
ment under 31 & 32 Vict. ¢. 116. This is the effect of Leg. v. Tankard, 
94, 1 Q. B. 548, 10 R. May, 245. It is satisfactory that a decision 
which commends itself to every one’s sense of justice should in this 
instance be the result of fairly construing an Act of Parliament. 





A learned correspondent writes from Dunedin:—In the Law 
QuarTeRLY Review for January of the present year there is 
a reference to the case of Wheaton v. Maple § Co.,’93, 3 Ch. (C. A.) 
48, in which it was decided by the Court of Appeal that section 3 
of the Prescription Act, 1832 (2 & 3 Will. IV, ¢. 71), did not bind 
the Crown. In New Zealand, where this Act is in force, the Court 
of Appeal in 1890 arrived at an opposite conclusion, and decided 
that section 3 does bind the Crown (New Zealand Loan and Mercantile 
Agency Company v. Corporation of Wellington, g N. Z. L. R. 10). The 
Court relied on Lord St. Leonards’ opinion, Sug. V. & P. 49), 
14th ed., and note; and Real Property Statutes, 13, 2nd ed. 

It is difficult to say how the New Zealand Court of Appeal will 
deal with the question when it comes before the Court again, as 
probably it will. In Trimble v. Hall (5 App. Cas. 344) the Privy 
Council expressed the opinion that Colonial Courts should accept 
the decision of the English Court of Appeal on the construction of 
a statute as authoritative, and govern themselves by such decision. 

[We regret that our space does not allow us to set out an extract 
from the judgment which our correspondent has kindly forwarded. | 





A blot in the implied covenants of the Conveyancing Acts would 
seem to have been hit by the recent purchaser of Cumnor Hall, 
who complained, without effect, that Amy Robsart’s ghost was 
not included. In these days of psychical research the question 
by what words a ghost shall pass deserves the attention of the 
few surviving pure conveyancers. We would suggest a form of 
this kind: ‘ Together with all ghosts, goblins, bogies, boggarts, 
boggles, apparitions, manifestations, spirits, wraiths, fetches, spooks — 
and psychical phenomena whatsoever to the premises hereby granted 
or any of them appertaining, or the same or any of them commonly 
haunting or reputed to haunt, or therein or thereabout commonly 
seen, heard, smelt or felt, or reputed so to be, and the full benefit 
thereof.’ In Latin formulas of the Carolingian style cum omnilus 
Jarvis larvarumve decursibus might possibly suffice. But many ques- 
tions remain. Is a family ghost, like a villeir, an incorporeal 
hereditament? Or is it in the nature of an heir-loom? Can one 
have seisin of a ghost, and how? Can a ghost be granted in 
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gross? Is there any and what difference between a lineal and a col- 
lateral ghost? If my family ghost walk in your close, shall you have 
an action against me? or is it a thing ‘merely spiritual’ whereof 
only the Court Christian has jurisdiction? Finally—and this 
may obviously be of great practical importance—is it within 
the Statute De Pouis? If not, many ghosts must have been 
severed from their original freehold. 


In a recent number of the Revue Bleue M. Max Leclerc, a pupil 
of M. Emile Boutmy’s who has followed his master’s example 
in careful study of English institutions, gave an account of the 
legal profession in this country, quite a friendly and sympathetic 
one. This is what he has to say of our system of legal education : 
‘ Malgré tout, l’on peut dire dans un certain sens que le barreau est, en 
Angleterre, une profession savante.’ The evidence taken before 
the Gresham University Commission upon this subject was not yet 
accessible at the date of writing this note, and nobody seemed 
to know when it would be. 


A correspondent writes to us in favour of retaining Roman Law 
as a necessary part of legal examinations: ‘My own experience 
has been that a little compulsory Roman Law—like a little 
compulsory several-other-subjects—has given me an interest in 
it, and has formed the groundwork of much further study.’ We 
doubt whether such experience can be very common, but it is 
evidence, so far as it goes, against the view we expressed some 
time ago. 

The Council of Law Reporting is at last officially aware that 
its works do not give perfect ‘satisfaction. The Report for 1893, 
issued within the last few weeks, observes that ‘the desire of the 
Council is to make their Reports as complete as possible.” Ap- 
parently, then, they are already, in the Council's official opinion, as 
accurate and workmanlike as possible. Such is not the general 
opinion of the Bar—not to speak of the Bar Committee. On 
p- 116 of the current Appeal Cases (May number), we read of 
Regulations for preventing collisions at sea of August 11, 1894. 
On p. 117 the date (presumably right) is 1884. 


It appears from an article contributed by Sir Travers Twiss to 
a contemporary that he supposes Canciani’s collection of ‘ Leges 
Rarbarorum’ to be at this day the natural and convenient place of 
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reference for the ‘Leges Henrici Primi.’ We should have almost 
expected the name of Thorpe to be known to Sir Travers Twiss, 
if not those of Schmid and Liebermann. But we cannot say we 
are much surprised. 

Perhaps the most striking fact quoted in Mr. John Macdonell’s 
instructive Statistics of Litigation is that while there were 75,458 
writs issued in 1892 at the Central Office and the District 
Registries, the actual trials in Middlesex and London and at the 
Assizes were only 2,401. Here we have the automatic power of 
our law illustrated, and we may well be proud of it. It is not 
equally good hearing—at all events to the lawyer—that thirty 
years ago there were 100,000 writs issued in the Queen’s Bench 
to 45,000 to-day, nay worse, only one person in 11,coo now goes to 
law, it seems, as against one in every 3,000 in 1823. 

In those brave days our fathers 
Stood boldly for their law: 

They sued their writs, they filed their bills, 
They chuckled at ‘a flaw:’ 

They blenched not at the fluttering writ, 
Neat pleas and coy replies, 


They faced the attorney's bills of costs, 
They d——d a compromise. 


Now law is to the Briton 
More hateful than a foe, 
He quails before the dreaded writ, 
He lets the judgment go: 
And arb trators bungle, 
And honest law grows cold, 
And actions thrive not as they throve, 
In the brave days of old. 


It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor - 
except in very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 








Jn Memoriam. 


I LORD BOWEN. 


HEN Lord Bowen was appointed a Lord of Appeal last 
September, lawyers congratulated themselves that the 
Supreme Courts of Appeal of the Empire—the House of Lords and 
the Privy Council—would be strengthened by the presence of 
a lawyer of his great abilities, knowledge, and experience. His 
numerous personal friends looked forward to his finding a new 
field of interest for his energies, and comparative repose from the 
continuous work of the Court of Appeal. But those who saw him 
on his return to London, after the Long Vacation, were struck by 
the alteration in his appearance and the signs of feeble health, 
which were too manifest to be mistaken. He died on April 10 
A memorial service in Lincoln's Inn Chapel was attended by 
numerous members of the Bench and Bar, who met to pay him 
a last tribute of affection and respect. There is nothing now left 
but to keep his memory green and living for future generations. 
Charles Bowen was born on January 1, 1835, and was therefore 
in his sixtieth year when he died. He was the eldest son of the 
Rev. Christopher Bowen, of Freshwater, in the Isle of Wight. His 
mother survived him, and was with him during his last days. He 
went to Rugby at the age of fifteen, and was at once placed in the 
Fifth Form, in company with Mr. Robinson Ellis, the distinguished 
Professor of Latin at Oxford. His school contemporaries noted his 
versatility of mind, his rapidity of apprehension, and the promise 
of literary ability which he showed. From Rugby he went to 
Balliol College, of which he was first a Scholar and afterwards 
a Fellow, and finally he was the Visitor of the College. It is 
unnecessary to dwell on the brilliancy of his career both at school 
and at college. He was honoured and beloved by masters and 
tutors, and boys and undergraduates alike. He was distinguished in 
the football and cricket fields as well asin the class rooms. His tutor 
at Rugby was the present Dean of Westminster, and Jowett was at 
that time the senior tutor of Palliol. Both of these distinguished 
men were the closest friends of Bowen’s manhood. One of his last 
public appearances was to do honour, in graceful and pathetic tones, 
to the memory of his master and dearest friend, whom, alas! he was 
soon to follow. Oxford, Balliol, and Jowett afforded a congenial 
education for a mind such as his. He was a considerable scholar, 
and loved scholarship, but did not live by scholarship alone. His 
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acquisitiveness and intellectual rapidity enabled him to gain a wider 
and deeper knowledge of the subjects of the final school than is 
usual even with the best men. The problems of mental and moral 
and political philosophy powerfully attracted his keen and subtle 
intelligence. History had less attractions for him, at any rate on 
its merely picturesque side. Those who desire to form an estimate 
of Bowen's literary style in his Oxford days may read with pleasure 
and advantage his Arnold Prize Essay on Delphi. 

Like many able men of his time, Powen left Oxford soon after 
taking his degree to read law in London. His tastes and aspira- 
tions were strongly in favour of an active life in preference to that 
of a student. He probably at that time—as indeed he did later— 
looked forward to political life. But he read law, as he did what- 
ever he undertook, industriously and thoroughly. His great 
capacity, however, left time for the cultivation of society and for 
literary pursuits. He was soon introduced to Mr. Douglas Cook, 
who was the editor of the Saturday Review at its most brilliant 
period. Mr. Cook knew a good article when he saw it, and had the 
editorial art of knowing how to use other people’s brains. Bowen 
soon became a regular member of the staff, which then comprised such 
men as Sir Henry Maine, Sir J. Fitzjames Stephen, Sir William 
Harcourt, Mr. George Venables, and Mr. T. C. Sandars. It is to 
be hoped that a selection of his articles may one day be republished. 
His literary style acquired the finish and fastidious taste which was 
afterwards found in his judgments. His articles were characterized 
by clearness of insight, refined irony, and wit. He occasionally 
wrote on social topics with inimitable lightness of touch and genial 
sense of the comic side of life. The privilege of anonymous author- 
ship enabled Bowen sometimes to indulge his fun when the con- 
versation fell on some article of his own. His criticism on himself 
drew down upon him, the writer remembers, upon one occasion, 
a look of withering scorn for his frivolity from a grave person. 
Now and again he would mystify with his irony some good soul 
deficient in a sense of humour. 

Bowen was called to the Bar at Lincoln’s Inn in January, 1861, 
on the same day as the present writer. Shortly afterwards he was 
married to the lady who lives to deplore his loss. Bowen joined 
the Western Circuit, and for some time experienced the traditional 
lot of the briefless barrister, and indeed he never had a large 
business on his circuit. His knowledge of law was accurate, and 
wider than that of most students and young barristers, but it may 
be doubted whether he had the qualities or the arts which attract 
provincial attorneys, or lead to rapid success at Quarter Sessions. 
Of course, with a man like Bowen, only the occasion was wanting 
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to secure his success at the Bar. The occasion was found in his 
friendship with Lord Chief Justice Coleridge, then one of the 
leaders of his circuit. Common Oxford associations, literary tastes, 
and political sympathy. as well as the personal charms of the 
brilliant young lawyer, attracted Mr. Coleridge, and the friendship 
between them lasted unbroken til] it was severed by the hand of 
death. It is no secret that Mr. Coleridge sought and availed himself 
of Bowen’s assistance in his work, and in the year 1873, being then 
Attorney-General, he appointed him junior Counsel to the Treasury, 
or (in the vernacular) ‘ Attorney-General’s devil.’ Bowen retained 
this office till he was promoted to the Bench in 1879. 

Bowen now rapidly obtained a large junior practice in London. 
His clients included many of the great commercial firms. He 
then acquired the mastery of legal principles and thorough know- 
ledge of commercial law which afterwards distinguished his judg- 
ments. At the same time he displayed on behalf of his clients the 
same conscientious, painstaking industry which was one of his 
most marked characteristics as a judge. His business, when he 
combined the Crown work with his private practice, was very 
large. and, notwithstanding the rapidity with which he worked, 
made a great tax on his physical strength and nervous system. 
But his work was always thoroughly done. It will be remembered 
that he was junior Counsel throughout the Tichborne case in all its 
phases. The final criminal trial entailed the loss of a Long Vacation 
and a severe strain on his health. Bowen had not a wide reputa- 
tion as an advocate. Perhaps his refinement of thought and 
subtlety of expression interfered with his success in the ordinary 
run of advocacy. The present writer, however, has more than once 
heard a legal point argued by him with a directness, clearness, and 
force which left nothing to be desired. His services as a junior 
were invaluable to the leader who was so fortunate as to have his 
assistance. 

In the year 1868 he found time to write a pamphlet on ‘The 
Alabama Claims and Arbitration considered from a legal point of 
view. His aim was to advocate the settlement of the American 
claims by arbitration, which had been proposed by Lord Derby's 
Government, but on terms not then accepted by Mr. Seward. In 
his pamphlet Bowen controverts the doctrine of ‘ Historicus, ‘that 
a neutral is entitled, without ceasing to be a neutral, to remit or 
assert as it chooses its neutral rights in favour of one belligerent, 
which he describes as ‘ based, like most errors, on the perversion of 
a truth.’ In opposition to ‘ Historicus’ he laid down the formula 
‘that a neutral’s duty is to vindicate its neutrality. His argument 
is not only closely reasoned and expressed in terse and vigorous 
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language, but also shows the thoroughness with which Bowen 
finished his work. His exposition of the nature and limits of 
International law and national rights and wrongs deserves a more 
permanent place in legal literature than the pages of a controversial 
pamphlet. The doctrines of International law he describes as 
‘generalizations formed from observing the creed and practice of 
nations as recorded in history and summed up in authors of emi- 
nence. ‘Rights are those advantages which the law, or so-called 
law, says you are to receive in regard of the relations which it 
recognizes between you and others. Duties (relative not absolute) 
are the advantages which others are to receive in turn from you.’ 
And he finds a higher sanction for the observance of International 
law than the mere feeling of fear in ‘the universal and almost 
solemn conviction that it is well for humanity that communities 
should conform to the standard fixed by mankind’s experience— 
a sense which tells with no common weight on the consciences of 
those who guide a nation’s policy.’ The pamphlet abounds with 
felicitous expressions and polished shafts of wit, some of which one 
is tempted to quote if space permitted. The reader will forgive 
the reproduction of the following: ‘Some people have hinted that 
the North has no rights at all in the business. The rights violated 
(so runs the argument) are those of the neutral only. May not the 
neutral do what it pleases him with his own? If this were excellent 
learning it would be indifferent sense. In spite of local juns- 
consults, America will still be of opinion that she was very closely 
concerned with the uninterrupted equipment in English ports of 
cruisers like the Alabama. The discussions of Didius and Phuta- 
torius did not convince the Shandy family. “Let the learned say 
what they will, there must certainly "—quoth my uncle Toby— 
“have been some sort of consanguinity between the Duchess of 
Suffolk and her son.” “The vulgar are of the same opinion ”— 
quoth Yorick—* to this hour.” ’ 

In 1879 Bowen was appointed a Judge of the High Court in the 
Queen’s Bench Division. The acceptance of a judgeship of course 
put an end to his aspirations for political life, which he had not 
ceased to entertain. He never actually stood for Parliament. He 
had many statesmanlike qualities, and many of his friends looked 
forward to see him occupy a high place in the counsels of the 
nation. It may be doubted however whether a man of his nervous 
and sensitive temperament would have been a great success in 
the House of Commons, or could have stood the hurly-burly of 
a contested election. 

Competent observers have said that he was not so distinguished 
as a Judge of Nisi Prius as might be expected from his ability. 





— 2 Oe. ae ee a ee ee ee oe oe ee Ok a ee ee 


mr: ef Ee 


= 2 


tt — ere © Sa Fr mewrvwva 


oqo oOo FF =e | 2 or = 


oo = 


July, 1894.} Lord Bowen. 215 
His subtlety of thought and language and refined irony were apt 
to pass over the heads of the juries and miss their mark. Amusing 
stories have been told of bewildered common jurymen under his 
direction, which perhaps have a fragment of ideal truth if not the 
truth of fact. But his wide and accurate knowledge both of Com- 
mercial and of Crown law, and the law of evidence and procedure, 
must have been invaluable in a great commercial case or in an 
important criminal trial. 

Lord Bowen was appointed to the Court of Appeal on the death 
of Lord Justice Holker in the year 1882. It is upon his work there 
that his judicial reputation will rest. Law to Bowen was not 
a mere collection of rules, but was the embodiment of the conscience 
of the nation. He recognized the duty of endeavouring to apply 
legal doctrines so as to meet (in his own words) ‘the broadening 
wants or requirements of a growing country and the gradual 
illumination of the public conscience. He was therefore the 
master and not the servant of his knowledge. It might seem 
exaggerated if one said that he combined the breadth of Lord 
Mansfield with the accuracy of Lord Wensleydale, but it would 
give an idea of the truth. Lord Bowen will be remembered 
amongst the great judges who steered the ship in the transition 
from the old system to the new. The present writer is one of 
those who regret the present laxity of pleading and the abolition 
of demurrers, and think that to be obliged to state accurately 
your cause of action or defence or the facts upon which you rely 
saves confusion of thought and waste of time in taking evidence 
which not unfrequently turns out to be useless. It is doubtful 
whether Bowen altogether shared this opinion, and indeed a judge of 
his clearness of vision and accurate habits of thought could safely 
dispense with the aid of pleadings. Lord Bowen, in his anxiety 
that justice should be done, was indulgent (some of his colleagues 
thought over-indulgent) to slips of practice and mistakes. He 
would never let a client suffer if he could help it from the 
ignorance or carelessness of his advisers, or even his own obstinacy. 
One who sat with him for many years speaks of the extent to 
which he would ‘let a blundering or obstinate litigant turn round 
and restate his case or get his case tried, or do whatever he wanted.’ 
‘It arose,’ he says, ‘from his great fear lest the litigant should not 
in the end get what was his right in the beginning.’ ‘It may be 
asserted,’ says Bowen in 1887, ‘ without fear of contradiction, that 
it is not possible in the year 1887 for an honest litigant in the 
Supreme Court to be defeated by any mere technicality, by any 
mistaken step in his litigation.’ Some readers will perhaps think 
this boast a little rose-coloured. 

R 2 
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The Master of the Rolls has recently spoken from the Bench in 
fitting terms of his late colleague’s knowledge and mastery over 
legal principles, accuracy of thought, and the perfection of form in 
his judgments. To counsel he was always courteous, patient, and 
indulgent. He soon detected the weak point in your argument, 
and his questions were not always easy to answer, and sometimes 
it must be confessed even counsel who knew him well found 
a difficulty in following at once the course of his mind. His 
colleagues record the pains he took over every case that came 
before him, the thoroughness of his investigation of every point, 
and his sensitive anxiety that justice should be done. The colleague 
who has been already quoted writes as follows: ‘ What impressed 
me almost most of all about him was his intense sense of duty 
in the discharge of his office. Both intellectually and morally 
he was keenly sensitive to anything which appeared to him like 
the enunciation of bad law, or still more to anything like the 
slightest miscarriage of justice. Either of these things seemed 
to inflict a personal—almost a physical—wound on him: and the 
pains which he took both to do his own part in the administration 
of justice to the very best of his great abilities, and so far as he 
could to secure the very best working of the machinery of the 
law, were infinite. He never wearied of investigating or discussing 
a point so long as he thought that anything remained to be got 
at—or that there was any hope of bringing about an agreement of 
opinion amongst colleagues who were inclining to differ: and 
anything like a suggestion to him that he was worrying himself 
more than was necessary he always gravely put aside. I doubt 
whether those who listened to or read his brilliant judgments 
would have the least notion of how much thought and persistent 
effort he had given to them: and the extreme rapidity of his 
intellectual operations made this all the more remarkable to those 
who by daily intercourse saw “the very pulse of the machine.” 
If Bowen had any personal ambition, it was entirely subordinated 
by him to the sense of duty to which I have referred—so completely 
that I do not believe that it was an efficient principle to any extent 
in his actions or his thoughts. Furthermore, I do not believe 
that he had any vanity. It is a very common characteristic of 
men of great abilities ; but I never detected a trace of it in him.’ 
Bowen assuredly had the genius which consists in the infinite 
capacity for taking pains. 

An adequate appreciation of Lord Bowen’s judgments can only 
be obtained by reading the Law Reports which contain them. 
There are who detect a tendency to rhetoric in some of his 
judgments, and he sometimes seemed to dwell on points which 
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suggested themselves to his subtle intellect more than was required 
for the decision of the particular case before him. But by universal 
consent there will be found in the series of judgments delivered by 
him a luminous interpretation of legal principles as applied to the 
facts and business of life expressed in language worthy even of 
his literary reputation. Of the many very valuable judgments 
delivered at the various stages of the case of dugus v. Dalton 
(3Q. B.D. 85; 4 Q. B.D. 162; and 6 App. Ca. 740), on the nature of 
a right to support, and the extent to which such a right can be 
acquired by prescription, not the least valuable and suggestive is 
the careful and exhaustive opinion of Lord Powen given as one of 
the Judges advising the House of Lords. In the course of it he 
makes the following pregnant observation: 


‘So long as the Courts of Common Law were hampered by the 
barriers between law and equity this doctrine (“the assumption of 
a possible lawful origin for long continued enjoyment”) was stated 
in a necessarily narrow way as if it were some “legal” origin that 
ought to be presumed. At the present day, when law and equity 
are fused, the proposition may with advantage be recast in a more 
liberal form, namely, that the law will presume any /aw/w/ and not 
merely any /ega/ origin consistent with the circumstances of the 
case ;’ 
from which be draws an important conclusion : 

‘The question so far as lost grants and lost covenants are involved 
seems to me to have lost much of its practical importance owing to 
recent changes in the law. It would not now be sufficient to 
disprove a legal origin unless the possibility of an equitable origin 
were disproved as well.’ 


In Thomas v. Quartermaine (18 Q. B. D. 685) he expounded the 
meaning and limits of the maxim ro/enti non fit injuria and the 
doctrine of contributory negligence. His judgment in The Baroness 
Wenlock v. River Dee Company (36 Ch. D. 674n. at p. 685) contains 
a clear and concise statement of the legal position as regards 
capacity to contract of a statutory corporation. In Abrath v. 
North-Eastern Railway (11 Q. B.D. 440) he discusses more suo the 
respective functions of judge and jury in actions for malicious 
prosecution. His judgment in Dashwood vy. Magniac ('91, 3 Ch. 
306) is a bold essay on the law of waste as applied to timber on 
a settled estate. In Vagliano v. Bank of England (23 Q. B. D. 243) 
the judgment of the majority of the Court which was prepared by 
Lord Bowen is an interesting and brilliant piece of legal reasoning, 
although the conclusion come to was not supported in the House 
of Lords. 

One of Lord Bowen's most characteristic judgments both in form 
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and matter is in the case of The Mogul Steamship Company v. M°Gregor 
(23 Q. B.D. 598). The action was against a combination of ship- 
owners engaged in the China tea-trade for an alleged conspiracy to 
boycott the plaintiffs’ ships by lowering or ‘smashing’ freights and 
offering other advantages to shippers. Speaking of the plaintiffs’ 
claim to be allowed a fair rate of freight, Lord Bowen says that 
‘to attempt to limit English competition in this way would 
probably be as hopeless an endeavour as the experiment of King 
Canute.’ He sums up his judgment in the following words: 


‘The substance of my view is that competition, however severe 
and egotistical, if unattended by circumstances of dishonesty, 
intimidation, molestation, or such illegalities as I have above 
referred to, gives rise to no cause of action at common law. 
I should deem it a misfortune if we were to attempt to prescribe 
to the business world how honest and peaceable trade was to be 
carried on in a case where no such illegal elements as I have 
mentioned exist, or were to adopt some standard of judicial 
“reasonableness ” or of “ normal prices ” or “ fair freights” to which 
commercial adventurers otherwise innocent were bound to conform.’ 


The case of The Maxim Nordenfeldt Guns and Ammunition Company 
v. Nordenfeldt, ’93, 1 Ch. 630, contains one of Lord Bowen's 
greatest and most interesting judgments, from every point of view— 
on the application of the doctrine against restraint of trade to 
modern modes and conditions of business. After a complete his- 
torical résumé of the common-law doctrine to the present time, 
illustrated by an exhaustive reference to the decisions, he states 
his general conclusions in the following passages, which deserve 
quotation, as well for their own sake as because they are eminently 
characteristic of the author : 


‘A covenant in restraint of trade made by such a person as the 
defendant with a company he really assists in creating to take 
over his trade, differs widely from the covenants made in the days 
of Queen Elizabeth by the traders and merchants of the then 
English towns and country places. When we turn from the homely 
usages out of which the doctrine of Mifche/ v. Reynolds sprang, to 
the central trade of the few great undertakings which supply war 
material to the executives of the world, we appear to _ into 
a different atmosphere from that of Mitchel v. Reynolds, To apply 
to such transactions as the present the rule that was invented 
centuries ago in order to discourage the oppression of English 
traders, and to prevent monopolies in this country, seems to be 
the bringing into play of an old-fashioned instrument. In regard, 
indeed, of all industry, a great change has taken place in England. 
Railways and steamships, postal communication, telegraphs, and 
advertisements, have centralized business and altered the entire 
aspects of local restraints on trade. The ancient rules, however, 
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still exist ; it is desirable that they should be understood to remain 
in foree, but great care is evidently necessary not to force them 
upon transactions which, if the meaning of the rule is to be observed, 
ought really to be exceptions.’ 


And again : 

‘Can it then be said that a contract by which he consents to the 
transfer of the business of raaking guns and ammunition for foreign 
lands to an English company, with whom he undertakes not to 
compete so long as the old trade is flourishing in their hands, is 
against the policy of English law? So to hold would surely be to 
reduce to an absurdity the law of restraint of trade. I answer the 
question in the words of Lord Nottingham in the Duke of Norfolk's 
case: “ Pray let us so resolve cases here, that they may stand with 
the reason of mankind, when they are debated abroad.” ’ 


Lord Bowen was a great admirer of Lord Justice Mellish, whom 
he considered the best arguer he had known at the Bar. Like his 
great predecessor, Lord Bowen found no difficulty in dealing with 
Equity appeals, though he would playfully describe himself as 
a neophyte or a proselyte at the gate. In truth, to a trained mind 
endowed with legal apprehension, it comes easy to understand and 
appreciate any system of jurisprudence,even where the details may 
be unfamiliar. It is, therefore, to be regretted that Lord Bowen did 
not live regularly to take part in the Judicial Committee in the 
decision of appeals from our dependencies, in which almost every 
civilized system of jurisprudence is to be found. 

Virgil’s polished majesty and perfection of form had great 
attractions for Bowen’s literary taste, and he was tempted to 
amuse his leisure by attempting the impossible. In the year 1887 
he published his translation of the Eclogues and first six books of 
the Aeneid. In his preface he says that ‘a translator of Virgil into 
English verse finds the road along which he has undertaken to 
travel strewn with the bleaching bones of unfortunate pilgrims who 
have preceded him.’ Of Dryden’s translation he says, ‘ The silver 
trumpet has disappeared, and a manly strain is breathed through 
bronze ;’ and of Professor Conington’s, ‘The sweet and solemn 
majesty of the ancient form is wholly gone.’ He selected a metre 
of his own invention. His lines are hexameters, with the substi- 
tution of a single syllable for the final dissyllable, each pair of 
successive lines rhyming. This is not the time or the place to enter 
upon a critical judgment of Bowen's own translation. It may be 
that to endeavour to present Virgil in an English garb is too 
heroic a task. Many of the lines, particularly in the Eclogues, 
have a beauty of their own. Reference may, for example, be made 
to the lament for Daphnis in the Fifth Eclogue. 
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It is also known to some of his friends that Bowen, like other 
men of literary genius, from time to time sought expression of his 
thoughts in poetry. His lyrical verses are graceful and finished, 
like everything he did, and not seldom touched by the divine spark 
from Heaven. If Bowen had not been a lawyer, he might have 
been a poet,as he might have been a good many other things. The 
writer is permitted to transcribe the following specimen : 


Go, Song, and fall at Silvia’s feet, and say, 

Thou art not Love,—but from some frozen sky 
That knows not of Love’s name nor of Love's way, 
Hast fluttered idly to her door to die, 

Shake from thy plumes, before thou meet her eye, 
All passion—veil thy gaze, forget thy pain, 

And, if she take thee on her heart to lie, 

Become a thing of beauty, a soft strain 

Filling her dreams with music. Should she deign 
To ask what bird in what enchanted grove 
Taught thee a note so tender, swear again, 

By all thou holdest dear, it was not Love ; 

Else will she drive thee, Song, into the night, 
And lost my toil will be, and thy delight. 


In 1887 Lord Bowen contributed an article on ‘ The Administra- 
tion of the Law’ to ‘The Reign of Queen Victoria, edited by 
Mr. Humphry Ward. The article contains an interesting historical 
retrospect, in a popular form, of the constitution and procedure of 
the Courts and the administration of the law at the beginning of 
the reign, and a full and accurate account of the changes and 
reforms since made in every department, including, of course, the 
great changes made by the Judicature Act, 1873, and the amending 
Acts. It will have a permanent value for every student of legal 
history in England. 

Lord Bowen took a great interest in legal education and the 
promotion of the study of law, and was for some years an active 
and useful member of the Council of Legal Education. On the 
reconstitution of the Council a few years back he desired to extend 
its work, so as to include all who desired to study law, whether 
students of the Inns of Court or not. He was also a warm supporter 
of the movement for creating a great School of Law in London, 
through the agency of the Inns of Court. Lord Bowen chafed 
under the restricted conditions by which the work of the Council 
was confined, and ultimately resigned his seat on it. 

Of Charles Bowen as a friend the present writer will not speak 
in this place. Sunt /acrimae rerum, In society his social charm, 
his courtesy, his playful wit, and the interest of his conversation, 
endeared him to a large circle. Bowen never wrote or said an 
unkind or ill-natured thing of anybody and never lost a friend. 
Not by temperament a man of high spirits, he was sometimes full 
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of fun, and was not above poking fun from the Bench at some of 
his old friends at the Bar. His wit was free from sarcasm. It was 
apolished phrase, a happy simile, or an ingenious turn to a quotation 
or a story. He once described some ladies, who had been climbing 
in Switzerland, as solving the problem which had perplexed the 
minds of the Schoolmen, of how many angels could stand on 
the point of a needle. 

A life of singular beauty and usefulness has been abruptly 
closed, and the world has suffered the loss of one who combined 
in so rare a degree nobility and simplicity of character with 
intellectual power. ‘Admiratione te potius quam temporalibus 
laudibus et, si natura suppeditet, similitudine decoremus. Is verus 
honor, ea conjunctissimi cujusque pietas.’ 

Horace Davey. 





II. SIR JAMES STEPHEN AS A LEGISLATOR. 


IR James Fitzjames Stephen will be remembered in England 

rather as a great writer on law than as a great lawyer or as 

a great judge. In India he will be remembered as a great legislator. 

His tenure of office there was exceptionally fertile in legislation, 

especially in codification. It produced the Criminal Procedure 
Code of 1872, the Evidence Act, and the Contract Act. 

The law member who took his seat in the Governor-Genera]’s 
Council at the end of 1869 was fortunate in arriving at a time 
when a definite task was expected of him, a task which he was 
specially qualified to undertake. For more than a quarter of 
a century the comprehensive scheme of Indian legislation which 
the Directors’ despatch of 1834 sketched out, and on which 
Macaulay and his colleagues laboured, seemed destined to pass 
into the limbo of unrealized projects. It was partially revived by 
the appointment, in 1853, of an Indian law commission to work 
in England. It was still further revived by the reform of the 
Indian legislature after the Indian Mutiny of 1857, and by the 
sense of a need for improved administration which arose out of 
the events of that mutiny. The reformed legislative council 
enacted a Code of Civil Procedure in 1859, Macaulay’s Penal Code 
in 1860, and a Code of Criminal Procedure in 1861. In the last of 
these years the Indian Law Commission was reconstituted in 
England, snd numbered among its members such distinguished 
men as Robert Lowe and the late Lord Justice James. The new 
Commissioners directed their attention to the codification of sub- 
stantive law, and sent out to India several drafts of codifying 
measures. But they were dissatisfied with the slow rate of progress 
which was made in giving effect to their proposals, and resigned 
in 1870. Sir Henry Maine had by that time passed into law one — 
of their Bills, the Indian Succession Act, and had introduced two 
others, the Evidence Bill and the Contract Bill, but had been 
obliged to leave these as legacies to his successor. 

If the Law Commission of 1861 had survived longer, it is 
doubtful whether their relations to Mr. Fitzjames Stephen would 
have been altogether harmonious ; but there can be no doubt that 
he sympathized with their impatience of legislative delays. The 
time of his arrival in India seemed exceptionally propitious to 
codifying experiments. A quarter of a century ago codification 
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was more in the air than it is now. Perhaps it would not be 
disrespectful to the shade of David Dudley Field to suggest that 
he had not yet been found out. His draft Codes seemed to show 
the possibility of doing for English law what had been done for 
Continental law. They had not yet been taken seriously by the 
legislatures of Western States. They had not yet been dissected 
by successive generations of Professors. The Indian Law Com- 
missioners of 1861 borrowed from them largely, and not always 
critically. Many gobbets of undigested Field went out to India in 
the Contract Bill ; too many of them still remain in the Contract 
Act’. 

And if the time for codification had arrived, so also had the man. 
Probably no one ever believed more absolutely in the utility and 
in the practicability of codification than Fitzjames Stephen. The 
two most potent influences on his mind were those of Bentham and 
Carlyle. From the former he derived the conviction that all law 
might, and should, be embodied in a series of brief propositions, 
logically arranged. By the latter he was inspired with the belief 
in the strong man as the best maker of Jaws. He threw himself 
into his Indian work with characteristic ardour and intensity. He 
attacked it with grim joy, with fierce delight. His strong will 
overbore all obstacles. His capacity for hard work was unrivalled. 
Problems which to the ordinary mind are repulsive from their 
complexity and technicality possessed for him a singular fascina- 
tion. The jungle of Indian administrative law was to him 
a paradise, free from the drawbacks of repose. The two most 
obvious tasks before him were the Evidence Bill and the Contract 
Bill. Both of these he revised and passed into law. But there 
were not only new Codes to enact, there were also existing Codes 
to amend and recast. He added some new sections to the Penal 
Code. He took to pieces and with infinite labour re-enacted the 
Criminal Procedure Code of 1859*. One of the charms of codi- 
fication to his mind was that there was no finality about it. It 
opened up a vista of unending labour. He would have liked to 
repeal and re-enact each of the leading Codes at the expiration of 
moderately short intervals, say of ten or fifteen years. Nor was 
his legislative activity confined to the great Codes of procedure 
and substantive law. With the invaluable aid, and mainly through 
the instrumentality, of Mr. Whitley Stokes, he expurgated and 
consolidated large portions of the Indian Statute Book. He 


' [I have found it necessary to comment on some of these in the course of Tagore 
Lectures, now published, which I delivered at Calcutta last winter.—Ep. | 

* His select committee on this measure used, as he tells us, to sit for five hours 
a day, and for five days a week. 
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supplied a legal foundation for the administrative regulations of 
the Punjab. He did not shrink from such problems as those 
involved in Hindu wills and Brahmo Somaj marriages. He 
helped to build up the system of interstatal law, which regulates 
the relations of the dominant power to the protected States in 
India. He took an active part in the executive work of the 
Governor-General’s Council. He wrote a monumental minute on 
the Indian Judicial system. And he beguiled such intervals of 
leisure as were afforded by railway journeys and the like by 
analyzing, in an octavo volume, some of the shibboleths of modern 
Liberalism. His term of office lasted only half the ordinary span, 
but he compressed into it enough work for five law members— 
oto viv Bporoi «iaiv. He left the Legislative Council breathless 
and staggering, conscious that they had accomplished unprecedented 
labours, but not free from some misgivings as to the quality and 
durability of the work for which they were partially responsible. 

The misgivings were not wholly without foundation. Fitz- 
james Stephen was a Cyclopean builder. He hurled together 
huge blocks of rough hewn law. It is undeniable that he left 
behind him some hasty work in the Indian Statute Book, some 
defective courses of masonry which his successors had to remove 
and replace. 

The period of reaction against excessive legislation which 
followed his departure from India was not only natural, but 
necessary and useful. Five years more, and the pendulum swung 
again in. the direetion of codification, this time with greater 
vehemence than was, in his later judgment, desirable. In the 
minute which he wrote for the Secretary of State on the proposals 
of the Indian Law Commission which sat in Mr. Whitley Stokes’ 
time, he was sceptical about the expediency or feasibility of 
schemes for a comprehensive Civil Code, hinted that codification 
had probably been carried as far, or nearly as far, as sufficed for 
the practical needs of India, expressed grave doubts about the 
advisability of attempting to import into India the English law of 
trusts, and commented with some severity on some of the provisions 
inserted by the Commissioners in their codifying Bills. One of 
Mr. Whitley Stokes’ last acts was to repeal the Criminal Procedure 
Code of 1872 and replace it by the Code of 1882. This was perhaps 
in accordance with his former chief's theories as to the expediency 
of periodical revision of the Codes,"but that chief doubted whether 
the Code of 1882 was an improvement on its predecessor. We are 
not always satisfied with the mode in which our friends or pupils 
carry our theories into practice. 

During the years which immediately followed his return from 
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India Fitzjames Stephen made vigorous endeavours to adapt his 
Indian legislation to English uses. He drew a Bill for codifying 
the English law of evidence, which was introduced into Parliament 
but did not advance beyond a first reading. His draft Code of 
criminal law and procedure was a more ambitious project and 
excited great interest in legal circles. After having been intro- 
duced into Parliament by Sir John Holker in 1878 it was referred 
for revision to a Commission consisting of the draftsman and three 
other judges, who presented their report and draft Code in 1879. 
The part of it which related to procedure was introduced as 
a Government measure in 1882, and was the first subject referred 
to the Grand Committee on Law which was set up experimentally 
in that year. After a few sittings, in which small progress was 
made, the Bill was abandoned. From the point of view of 
technical accuracy some of the provisions of the Bill were open 
to criticism. It may be that its failure to become law was 
advantageous rather than detrimental to Sir James Stephen's 
reputation, for it left his fame to rest on the solid fact of what he 
had done for India, and on the belief of what he might have done 
for England but for the ineptitude or perversity of a popular 
legislature. But it gave a check to the cause of codification in 
England. It confirmed the indisposition of Parliament to take 
codifying measures on trust, even when backed by the highest 
legal authorities. And it confirmed the doubts of experts as to 
whether the kind of codification which had been found suitable 
for India would suffice also for England. 

The Indian Codes have been made the subject of much uncritical 
admiration, which ignores their real merits and defects. The 
Indian Penal Code is far the best of them. In point of form its 
system of propositions, exceptions and examples constituted a new 
departure, which amounted to a stroke of genius. In point of 
substance it will compare favourably with any of the Continental 
Codes. Yet it could not be enacted for England without extensive 
alterations. Whenever the work of codifying the English criminal 
law is again taken seriously in hand, it is doubtful whether the 
admirable Penal Code which Mr. Justice Wright drew for Jamaica 
would not afford a better foundation to build upon than either the 
Indian Penal Code or the Judges’ Bill of 1879. Next in order of 
practical importance ,to the Penal Code come the two Codes of 
Procedure, Civil and Criminal, the Evidence Act and the Contract 
Act'. The greater part of the Code of Civil Procedure would, in 


! The Succession Act applies only to an extremely limited class of persons. It is 
still difficult to say how far the later Codes associated with Mr. Whitley Stokes’s 
name have been put into practical operation. 





226 The Law Quarterly Review. 


[No. XXXIX, 


this country, bear the more modest name of Rules of Court, and 
nothing would be gained by substituting it for the existing High 
Court and County Court Rules. If England could borrow from 
the Code of Criminal Procedure simple forms of indictment such as 
have been authorized by Parliament for use in Scotland and at 
courts-martial, and were proposed by the Criminal Procedure Bills 
of 1878-82, it would have little else to learn from that Code. The 
art of legal exposition has made such advances during the last 
twenty years that English lawyers of this generation could not 
well be satistied with the Evidence Act or the Contract Act. With 
regard to the theory of relevancy embodied in the Evidence Act, 
the author himself abandoned it with characteristic frankness on 
being satisfied that its philosophical foundation was unsound. The 
enactment for England of the codes which have been passed for 
India would in many respects be a retrograde step. But it would 
be a mistake to measure these codes by an English standard. 
Their real merit consists in the fact that they are, on the whole, 
suitable and sufficient for the needs which they were intended to 
meet. What was urgently needed for India was a guide for the 
judge or magistrate who has had no legal training, who derives 
little or no assistance from his Bar, and who has to work at 
a distance from a law library. And it is surprising how little 
suffices for this purpose. For many years the Bombay Presidency 
got on fairly well with Elphinstone’s Code. The simple Punjab 
Code, of which Sir Richard Temple was the principal author, met 
the chief requirements of that Province during the early years of 
British administration. For carrying work of this kind the requisite 
step further, Fitzjames Stephen was admirably adapted. His 
Procedure Code supplied a handy set of working rules for the 
up-country magistrate. His Evidence Act keeps magistrates and 
their pleaders to the point. The Contract Act, supplemented by 
a little common sense, will usually put the up-country judge on 
the right track for deciding the few questions of contract which 
come before him. Nor is it only to the untrained judge that the 


Contract Act is of use. For its educational value to the student 


those who are conversant with Indian Civil Service examinations 
can with confidence vouch. And it is probably to their educational 
value that Sir James Stephen’s labours for the codification of 
English law will owe their most enduring fame. If his Criminal 
Code failed to find a place in the English Statute Book, his digests 
of English Criminal Law and Criminal Procedure are, and will 
long remain, the best guides to those subjects which can be obtained 
either by the English or by the foreign student. 

Amongst modern systems of law, English law stands unrivalled 
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in the vigour and independence of its development, in the wealth 
of its materials, in the substantial justice and good sense of its 
principles. But its history has never been written, and in point of 
form it is still, for the most part, a ‘tortuous and ungodly jumble.’ 
These two reproaches Sir James Stephen has done more than any 
man to remove. He brought his great literary ability to bear on 
a subject which had been monopolized by the writers of professional 
text-books. His History of English Criminal Law traces with the 
pen, not of a compiler or of an annalist, but of a historian, the 
stages by which the Criminal Law of England has been gradually 
developed. His Digest maps out in intelligible and orderly fashion 
the broad results of that development. 

The two works stand in intimate relation to and supplement 
each other, for the History not only describes the growth of the 
English criminal law in the past, but discusses its features critically 
with a view to improvement in the future, reviews the points of 
resemblance to and differences from corresponding and derivative 
systems in other countries, and examines the bearings of his subject 
on other kindred ones, legal, moral, metaphysical, social, and 
political. The History corrects, fills in, and amplifies the ‘General 
Sketch’ which had been published nearly thirty years before, and 
embodies the matured results of knowledge and experience gained 
during some forty years as a writer, a barrister, a legislator and 
a judge. It thus marks the culminating point of, and appropriately 
completes, the labours of a lifetime. It was not in Sir James 
Stephen’s nature to rest and be thankful. Had it been so, he 
might have been spared to us longer. But when he laid down 
his pen at the close of the third volume of his History he might 
justly claim to have accomplished when hardly past his prime the 
main task which he had laid out for himself at the beginning of 
his career, and to have supplied what is perhaps the most solid 
and permanent contribution to the English legal literature of the 
century. The achievement of such results was due, not to good 
fortune, but to exceptional literary skill, unflagging industry, and 
unfaltering tenacity of purpose. 

C. P. IvBert. 
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THE NATURE AND MEANING OF LAW". 


E find in all human sciences that those ideas which seem to 

be most simple are really the most difficult to grasp with 
certainty and express with accuracy. The clearest witness to this 
fact is borne by the oldest of the sciences,Geometry. No difficulty 
whatever is found in defining a parabola, or a circle, or a triangle. 
When we come to a straight line, still more when we speak of 
a line in general, we feel that it is not so easy to be satisfied. And 
if it occurs to us to ask the geometer what is the relation of his 
‘length without breadth’ to the ‘sensible phenomena of space, 
matter, and motion, we shall find ourselves on the verge of 
problems which are still too deep for all the resources of mathe- 
matics and metaphysics together. A philologist will be ready 
enough with his answer if we question him on the Greek or the 
Slavonic verb. If we ask him what is a verb in general we may 
have to wait a little, and if we ask him to account for language 
itself we shall find ourselves again in a region of doubt and con- 
tention. It is not surprising, then, that the student approaching 
the science of law should find the formal definiteness of its ideas 
to vary inversely with their generality. No tolerably prepared 
candidate in an English or American law school will hesitate to 
define an estate in fee simple: on the other hand, the greater have 
been a lawyer's opportunities of knowledge, and the more time he 
has given to the study of legal principles, the greater will be his 
hesitation before the apparently simple question, What is Law? 

In fact, a complete answer to this question is not possible unless 
and until we have a complete theory of the nature and functions 
of human society. Yet we cannot afford to wait for such a theory, 
for we are born into a social and political world from which we 
cannot escape. Rule, custom, and law beset us on every side. 
Even if at this or that point we go about to defy them we cannot 
ignore them; and the possible points of revolt, as reflection will 
show, are really but few even in such kinds of life as are called 
lawless. We have to abide the law whether we will or no; and 
to abide it, on the whole, in obedience rather than in resistance. 
The French Revolution seemed, and in many respects was, a funda- 
mental catastrophe: but it appeared, as things resumed a settled 


' The introductory chapter of a work in preparation, founded on lectures delivered 
at Oxford. 
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frame, that a large proportion of French institutions, traditions of 
policy, and positive laws too, had survived the Revolution. If 
then we are to obey with understanding, we must endeavour to 
understand so much as is needful for the purpose in hand, relying 
on the most approximately certain data that we can command. 


Man cannot live alone; the individual cannot do without the Society 
family ; and although family groups can be conceived as inde- ore 
pendent and self-sufficing, the family has from very early times out rules 


been in like manner part of a larger society, whether it be a mn, 
a tribe, or a nation, with which it is bound up. No society can 
continue without some uniform practice and habits of life. Indi- 
vidual impulse has to be subordinated to this need; and this 
subordination is a never ending process. Hence there must be 
rule and constraint; and not the less so because, in one sense, the 
aims of the society and of the individual coincide. On the whole 
and in the long run the interest of the individual is that society 
should exist. This is obviously true; but it is far from obviously 
true, indeed it seems not to be true, that his interest coincides 
always or everywhere with the interest of the society whereof he 
is a member, either as it really is or as it seems to be to those 
who conduct its affairs. Society comes into existence because its 
members could not live without it; but in continuing to exist it 
forthwith aims at an ideal, and that ideal is for the society and 
not for the individual member. The need for internal order is as 
constant as the need for external defence. No society can be stable 
in which either of these requirements substantially fails to be pro- 
vided for; and internal order means a great deal more than the 
protection of individuals against wilful revolt or wanton lawless- 
ness. Express and definite forms of association are required for 
the fulfilment of these purposes and the maintenance of a perpetual 
succession from one generation of men living in society to another. 
When established, these forms embody and preserve the individual 
character of every self-maintaining community. In the sum of 
such forms, as expressing and determining in each case the con- 
ditions of collective life and well-being, we have the State. We 
say well-being with reference to the ideal and not with reference 
to the actual success attained. Some States have secured the well- 
being of their members much better than others, and the less 
successful ones may be called relatively bad, or in some cases even 
very bad. Still an inferior social organization, though measurably 
worse than other and better forms, is immeasurably better than none. 
Further, if the State is to be permanent, we need more than the ao aaa 
existence of some kind of social rule. We conceive many rules, rules 
VOL. X. 8 





binding 


The Law Quarterly Review. [No. XXXIX. 


the common and fundamental ones in matters of right and wrong, 


on citizens for example, to be binding on men simply as rational and social 


as such. 


beings, without regard to any positive institutions. But this will 
not suffice for the State, which is an association for living together 
in definite ways. There must be rules binding the members of the 
State not merely as human or rational, but as members of that 
State; and this is not affected by the fact that to some extent, 
perhaps to a large extent, such rules include the matter of universal 
or more highly general duties which are of antecedent and inde- 
pendent force. Wherever any considerable degree of civilization 
has been reached, we find means appointed by public authority for 
declaring, administering, and enforcing rules of this kind. In 
dealing with these rules, as with all others, both the persons 
administering them and those whose interests are affected have 
to attend not only to the rules or principles themselves, but to the 
conditions under which they become applicable, the mode in which 


Such rules they are applied, and the consequences of their application. The 
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sum of such rules as existing in a given commonwealth, under 
whatever particular forms, is what in common speech we under- 
stand by law; the publicly appointed or recognized bodies which 
administer such rules are courts of justice. By justice, in this 
usage, we mean not only the doing of right, or the duty thereof, 
as between man and man, but the purpose and endeavour of the 
State to cause right to be done. 

In modern times and in civilized countries we find the work of 
courts of justice carried on by permanent officers; it is a special 
kind of work, and the knowledge of law is a special kind of know- 
ledge which can be acquired only by a professional training. Law 
has developed an art and a science of its own just as much as 
medicine. These conditions are now so usual that we might easily 
think them necessary ; but they are not so. Law and legal justice 
can exist without a profession of judges or advocates; and where 
a legal profession exists, its divisions, and the relation of its branches 
to one another, have varied and still vary to a wide extent in highly _ 
civilized countries and down to our own times. Thus at Rome 
under the later Republic and the early Empire there was a class 
of highly skilled advocates, and under the Empire there was some- 
thing like a Ministry of Justice, but for a long time there was 
nothing answering to the ordinary judicial establishments of 
modern States. In England it does not appear that before the 
Norman Conquest there was any distinct legal profession at all, 
and in the succeeding Anglo-Norman period there were professional 
or at any rate skilled judges, but no professional advocates. In 
Iceland, about the same time, there was a highly technical system 
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of law '; courts were regularly held, and their constitution was the 
subject of minute rules; and there were generally two or three 
persons to be found who had the reputation of being more skilled 
in law than their neighbours. Yet with all this there were neither 
judges nor counsellors in our modern sense. It is the adminis- 
tration of justice with some sort of regularity that marks the 
existence of law, not the completeness of the rules administered, 
nor any Official character of those who administer them. 

There has been much discussion about the relation of custom 


to law. Custom, except in distinctly technical applications which Custom. 


are really part of a developed legal system, seems to have no 
primary meaning beyond that of a rule or habit of action which 
is in fact used or observed (we may perhaps add, consciously 
used or observed) by some body or class of persons, or even by 
one person. It was the ‘custom’ of Hamlet’s father to sleep in 
his orchard of the afternoon. In the Morte D’Arthur we constantly 
read of a ‘custom’ peculiar to this or that knight; for example 
Sir Dinadan had such a custom that he loved every good knight, 
and Sir Galahalt ‘the hault prince’ had a custom that he would 
eat no fish. And it is still correct, though less common than it 
was, to use the word in this manner. Often custom is the usage 
of some class or body less extensive than the State, such as the 
inhabitants of a city, the members of a trade. But it can have 
a scope much wider than the limits of the State. The Church, which 
of course is not bounded by any State, and in the medieval view 
could not be, had her own customs and refused to let any secular 
power pass judgment on their validity. No constant relation to 
law or judicial authority can be predicated of custom. It may 
or may not be treated as part of the law. Much law purports to 
be founded upon custom, and much custom has certainly become 
law. The extent to which this has happened, and the manner in 
which it has been brought about, are matters of history in the 
legal system which each particular State has developed or adopted. 
We shall have to return to this when we consider the sources and 
forms of the law of England. So far the word ‘custom’ may 
be said to suggest the notion of potential or incipient legality. 
But on the other hand much custom is quite outside the usual 
sphere of law. Still the word has a certain ethical force tending 
to confine its use to those habits which the persons practising 
them recognize as in some way binding. Such are, to take 
a conspicuous example, customs of tribes-and castes which have 


_ | There is quite enough to support this statement apart from the elaborate plead- 
ings set out in the present text of the Njals Saga, which are believed to be of much 
later introduction. 
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a religious character. ‘Customary’ carries more weight, though 
it may be only a little more, than ‘usual'.’ In the weakest case 
we mean by custom a little more than habit, for one may have 
habits of an automatic or mechanical kind of which one is barely 
or not at all conscious. It is hardly needful to add that a great 
deal of law, at any rate of modern law, has not any visible relation 
to pre-existing custom. 
‘Practice, in the modern usage of the legal profession, signifies 

a particular kind of custom, namely that by which a court of 
justice regulates the course of its own proceedings. 

Moral law, We have used the word Law, so far, without any epithet, the 

patural sense in which we have used it being that which is commonly 

ofnature. understood where nothing in the context requires a different one. 
But the word has other usages more or less analogous to the 
principal meaning. Moral law is the sum of the rules of conduct 
which we conceive to be binding on human beings, generally or 
with regard to the circumstances of a particular society, so far 
forth as they are capable of discerning between right and wrong ; 
but it may also mean the rules to which the members of a parti- 
cular society are actually expected, by the feelings and opinions 
prevalent in that society, to conform. Sometimes the distinction 
between actual and ideal rules of conduct is marked by speaking 
of moral rules, or of ‘ positive morality, when we mean the rules 
accepted in fact at given times and places, but of ‘natural law’ 
or ‘law of nature’ when we mean such rules as are universally 
accepted, or in our opinion ought so to be. Positive morality may 
be, and in many times and places is known to have been or still 
to be, contrary to universal morality or natural law. The supposed 
duty of a Hindu widow to burn herself with her husband’s corpse 
is a striking example. 

Law of The rules observed, or generally expected so to be, by the 

nations. governments of civilized independent States in their dealings with 
one another and with one another’s subjects are called the Law 
of Nations, or International Law. We are not called upon to | 
consider here whether they are more nearly analogous to the law 
administered by courts of justice within a State, or to purely 
moral rules, or to those customs and observances in an imperfectly 
organized society which have not fully acquired the character of 
law, but are on the way to become law. This last mentioned 
opinion is my own; but I do not deem this a fit place for dwelling 
upon it. The whole matter is much disputed, and cannot be 


" See Littré, s.v. Coutume. Perhaps this tendency is more marked in French than 
in English. 
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effectually discussed without assuming a good deal both of law 
and of the history of law to be known. 

Bodies of rule or custom existing in a limited section of a com- Extended 
munity, and enforced by the opinion of that section within itself, -- ach 
are often called laws: as when we speak of the laws of honour, particular 
or the laws of etiquette. It is to be remembered that in medieval — 
Europe the ‘law of arms’ was for the persons affected by it a true 
and perfect law, having its courts, judges, and compulsory 
sentences. In modern times this use of the word seems to be 
avowedly metaphorical. Sometimes we hear of ‘the code of 
honour,’ which cannot be justified even as a metaphorical licence: 

a code, as we shail see later, being essentially a collection of 
articulate and definite rules or statements, and generally purporting 
to proceed from a definite authority. 

In English we use the word Law in a concrete sense to mean ‘Law’ in 
any particular rule, having the nature of law in the abstract sense, — el 
which is expressly prescribed by the supreme power in the State, an enacted 
or by some person or body having authority for that purpose" 
though not generally supreme. A law, in this sense, is the 
exercise of a creative or at least formative authority and dis- 
cretion; the power that made it might conceivably have chosen 
to make it otherwise. The rule is such because a definite authority 
has made it so; it lay in the lawgiver’s hand what it should be. 

There is an element, at least, of origination. Application of 
existing principles, however carefully worked out, and however 
important it may be in its results, is not within the meaning. 
Therefore, although declarations of legal principles, or interpre- 
tations of express Jaws, by cuurts of justice may well be said to 
form part of the law, and so to be law in the abstract sense, we 
cannot say of any such declaration or interpretation that it is 
‘alaw'.’ When we are using the term in this concrete sense it 
is not only correct enough for ordinary political purposes, but 
correct without qualification, to say that ‘Laws are general rules 
made by the State for its subjects*.’ The plural ‘laws’ is ambi- 
guous, and the context must determine in which sense it is used. 
It may cover both meanings, as when we speak of ‘the laws of 
England’ as including the whole body of English law, both what 
has been enacted by Parliament and what is derived from other 
sources. It is quite possible for the administration and develop- 
ment of ‘law’ and the production of concrete ‘laws’ to be in the 
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? When some part of the general law has been designated by the context, it may 
afterwards be referred to as ‘a law,’ i.e. a portion of law, without reference to its 
being an express enactment or not, as if we say, ‘The law of slander by spoken 
words is not a reasonable law.’ 

* Raleigh, Elementary Polities, ch. v, init. 
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same hands to a greater or less extent. Thus a decision of an 
English Superior Court is law unless and until reversed or overruled 
by a higher Court; a rule of procedure made by the Judges under 
the powers conferred on them by the Judicature Acts is a law, though 
English-speaking lawyers do not commonly call it so, because 
it is more convenient to use the appropriate term ‘ Rule of Court.’ 
In like manner an Act of the Imperial Parliament, or an Order in 
Council, or an Ordinance made by the Legislature of a Crown 
Colony, is a law, though almost always called by the more specific 
name. 
‘Laws’in This concrete usage is extended to all sorts of express 
— rules made and recorded for the guidance of human action in 
particular all sorts of matters both serious and otherwise. Clubs and 
— '" societies have their laws; there are laws of cricket and laws of 
judicial whist. As might be expected, the distinction between the con- 
matters crete and the abstract sense is not always exactly observed in 
popular usage. One might say without impropriety: ‘It is a /aw 
of journalism that an editor shall not disclose the authorship of 
an unsigned article without the writer’s consent,’ although ‘rule’ 
or ‘custom’ would be more accurate. 
English It is proper to note that the ambiguity of the word /aw seems 
yt thas peculiar to English among the chief Western languages. Law in 
‘ius’and the abstract, the sum of rules of justice administered in a State 
“lex.” and by its authority, is ive in Latin, droit in French, diritfo in 
Italian, Recht in German. For the express rule laid down by an 
originating authority these languages have respectively the quite 
distinet words /ex, /oi', /egge (the French and Italian words being 
modern forms of the Latin one), Gesefz. Thus an Englishman 
tends, consciously or not, to regard enacted law as the typical 
form; it is hard for him not to identify laws (as the plural of 
‘a law’) with Law. Frenchmen and Germans, on the other hand, 
are more likely to regard /oi or Gesefz as merely a particular form 
of droit or Recht, and not necessarily the most important form. 
‘Ius,&e. On the other hand, these Latin and other names for law in the 
include gq abstract’ (ius, droit, diritto, Recht) correspond also to our distinct 
‘right." English word rig// in its substantive use. This leads to verbal 
ambiguities, and gives occasion for confusions of thought, which 
are perhaps not less inconvenient than any consequences of /aw 
having to stand for both ivs and /ex in our language. 
' In some French phrases droit and loi run into one another, e. g. ‘ homme de loi.” 
‘Droit naturel’ and ‘ loi naturelle,” ‘droit des gens’ and ‘ loi des nations,’ are con- 
vertible terms. The like laxity as between /ex, leges, and ius is common in medieval 
Latin. In German, so far as I know, Recht and Gesefz are never interchangeable. 
Geset? means a rule which is in fact, not only by right or wrong philosophic con 
struction, ‘set’ by a definite authority, and even in figurative uses this primary 
meaning is not lost sight of. 
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From the concrete use of the word /aw we have by extension the Extended 
term ‘law’ or ‘laws of nature’ in the language of natural philo- - a 
sophy, or science as it is now commonly called, though in truth scientific 
it is but one kind of science. Here the word has a wholly jogy. 
distinct meaning from those we have hitherto mentioned. It 
signifies any verified uniformity of phenomena which is capable 
of being expressed in a definite statement, and by ‘the laws of 
nature’ we mean the sum of such uniformities known or knowable, 
in other words the uniformity of nature as a whole. Doubtless 
this language originally implied a belief that uniformity in nature, 
whether general or particular, is due to will and design in some 
way analogous to those of human princes and rulers; but it has 
long ceased to have any such implication as a matter of 
necessity or even of common understanding. No one thinks 
of Grimm’s Law, or other ‘laws of phonetics, as anything but 
compendious expressions of more or less generally observed facts 
in human speech, or in particular groups of languages. Further, 
this meaning has been carried back into the region of moral and 
political science, as when we speak of the laws of political economy 
or history. We may even say, if we please, though it would hardly 
be elegant, that the laws of history are exemplified in the history 
of law, thus using the word in the primary and the derivative 
sense in the same sentence. Here the term has quite lost its 
ethical associations ; in fact those who insist most strongly upon 
the ethical element of law in its primary sense are perhaps those 
who are most likely to object to this usage. Such a phrase as 
laws of political economy, laws of history, laws of statistics, has 
no dependence whatever on any conception of a tribunal or a law- 
giver, or of doing justice. It signifies only the normal results, 
as collected by observation or deduced by reasoning, of conditions, 
and (where human action is concerned) habits and motives, 
assumed to exist and to have effect. Whether we like those results 
or not ; whether and to what extent the conditions are within the 
control of deliberate human action; and in what direction, if at 
all, we shall endeavour to modify the conditions or counteract the 
results, may be matters deserving to be most carefully weighed : 
but they belong to a different order of considerations. Physicists 
have studied what are called the laws of electricity till it has 
become possible to light our houses with electric lamps. The 
occupier of a house so lighted can turn those laws to account 
whenever he pleases, and for so long as he pleases, provided that 
everything is in order, and in that sense he can control them. 
But his reasons for wanting or not wanting to light up a particular 
room at this or that hour have nothing to do with electrical science. 
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The fact that a stone lies on the ground is an example of the ‘ law 
of gravity.’ My desire to pick it up, followed by the act of picking 
it up, does not affect the ‘law,’ in other words that particular aspect 
of the uniformity of nature, in any way: it only varies the example. 
A well-to-do man going abroad lets his house to a friend at 
& nominal rent: the ‘laws of political economy’ have nothing to 
say to this: the transaction is not such an one as economists 
contemplate. In short, the ‘laws of nature’ are, for the lawyer 
and moralist, matters not of law at all in their sense, but of 
pure fact. And this applies equally to the so-called laws of 
human action in so far as human action is a subject of scientific 
observation, 
Law in its We may now leave aside the secondary and derivative meanings 
compul- of ‘law’ or ‘laws,’ and attend only to such rules as are recognized 
aspect: and administered in a commonwealth, and under its authority, as 
Sanctions. binding on its members. ‘Thus far we have said nothing about 
the enforcement of the rules. In a modern civilized State it is well 
understood that, if resistance is made, the power of the State, or 
such part thereof as may be needful for the purpose, will be put 
forth to overcome it. Only the commonest knowledge of affairs 
and events, as they occur day by day, is required to assure us that 
the commission of acts forbidden by law, or disobedience to the 
orders of a court of justice, is likely to*have unpleasant conse- 
quences in various degrees and kinds, according to the nature of 
the case and the system of law and government existing at the 
time and place, and that much work and thought are spent on 
behalf of the State in making that likelihood approach as near as 
may be to certainty. Common knowledge no less informs us, it 
is true, that the public servants of even the most highly organized 
State do not attain constant or uniform success in this endeavour. 
Some offenders escape and some laws are disregarded. But the 
State is, on the whole, prepared to compel its members to obey 
the law, and does, on the whole, exercise an effective compulsion ; 
that is to say, it will and can make compliance with the law. 
preferable to disobedience for most men on most occasions, by the 
application of fitting means through its officers appointed for that 
purpose. If this much cannot be affirmed in a given society at 
a given time (say a minor South American republic when a revolu- 
tion is at its height), that society is in a condition of political 
anarchy for the time being, or at least the functions of the State 
are suspended. In fact we find the will and power to enforce the 
law by public authority to be stronger in proportion as the com- 
monwealth is more settled, more prosperous, and more refined. 
‘The magistrate beareth not the sword in vain.’ Hence it is 
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n,tural for men living in a civilized State to regard this public 
will and power of causing the law to be observed as belonging 
to the very essence of law. The appointed consequences of dis- 
obedience, the sanctions of law as they are commonly called, seem 
to be not only a normal element of civilized law, but a necessary 
constituent. Law without a sanction, and that sanction in the 
hands of the State, can, in this way of thinking, easily appear like 
a contradiction in terms. 

Any such view, however, will be found hard to reconcile with Enforce- 
the witness of history. For we find, if we look away from such wow Soy A 
elaborated systems as those of the later Roman empire and of State is 
modern Western governments, that not only law, but law with a 
a good deal of formality, has existed before the State had any 
adequate means of compelling its observance, and indeed before 
there was any regular process of enforcement at all. We have 
already vouched the Icelandic Sagas to show that law can do 
without a legal profession: we may vouch them to show no less 
clearly that it can do without a formal sanction. More than this, 
we find preserved among the antiquities of legal systems, and 
notably in archaic forms and solemnities, considerable traces of 
a time when the jurisdiction of courts arose only from the volun- 
tary submission of the parties: and this not only as between 
subject and subject, but as between a subject and the State’. We 
need not doubt that effectual motives for submission could be 
brought, sooner or later, to bear on unwilling subjects. The man 
who did not submit himseif to law could not claim the benefit of 
the law; there was no reason why every man’s hand should not 
be against him. Outlawry, now all but obsolete even in name, 
was the formal expression of the archaic social rules by which law 
was gradually made supreme. Again, archaic procedure shows us 
a period in which a suitor may obtain judgment, but must execute 
the judgment for himself. The most the State will do for him is 
to come eventually to his aid if the adversary or the adversary’s 
friends continue to deny him right. In the meantime private force 
holds the ground, but the winning suitor’s private force is lawful 
and the loser’s is unlawful. } 

At this stage the State can hardly be said to provide any sanction 
of its own; it only gives moral support and coherence to sanctions 
already existing in a vague form. Conversely, one of the first 
signs of the reviving power and solidity of the State in the early 
Middle Ages was the jealous restriction of private force, even when 
the claimant who sought his ends by might had full right on his 


' The history of Eaglish criminal procedure affords at least one striking illustra- 
tion ; but 1 purposely avoid a digression. 
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side. Jniuste and sine indicio became convertible terms. It is wrong 
to do oneself right without judgment and public authority. 

Informal In one sense we may well enough say that there is no law 

oo without a sanction. For a rule of law must at least be a rule 

to law and conceived as binding ; and a rule is not binding when any one to 

morality. whom it applies is free to observe it or not as he thinks fit. To 
conceive of any part of human conduct as subject to law is to 
conceive that the actor's freedom has bounds which he oversteps 
at his peril. One or more courses of action may be right or allow- 
able; at least one must be wrong. Now what is felt to be wrong 
is felt to call for redress. This may be direct or indirect, swift or 
tardy; but in the mere sense and apprehension of redress to come, 
however remote and improbable it may seem, and however uncertain 
the manner of it may be, we have already some kind of sanction, 
and not the less a sanction because its effect may be precarious. 
All this applies to moral no less than to legal rules. Taken thus 
largely, there are sanctions of infinite degrees from obscure moni- 
tions of conscience to general and open reprobation, or even acts 
of violence prompted by the indignation of one’s fellow-men!'; and, 
if we pass from the moral and social to the legal sphere, from some 
small expense or disadvantage in the conduct of a lawsuit, or some 
small penalty for delay in performing a public duty, to the severest 
penalties of criminal jurisdiction. But in a modern State the 
sanction of law means both for lawful men and for evil-doers 
something much more definite. It means nothing less than the 
constant willingness and readiness of the State, in the persons of 
its magistrates and officers, to use its power in causing justice to 
be done ; and this in respect not only of the main duties enforceable 
by law, but of an immense number of incidental and at first sight 
arbitrary rules and conditions. 

Law and In short the conception of law, many of its ideas, and much even 

the!!! of its form, are prior in history to the official intervention of the 

State’ State, save in the last resort, to maintain Jaw. True it is that in 
modern States law tends more and more to become identified with 
the will of the State as expressed by the authorities intrusted with 
the direction of the common power. But to regard law as merely 
that which the State wills or commands is eminently the mistake 
of a layman, as one of the greatest modern jurists has hinted *; and, 
we may add, of a layman who has not considered the difference 
between modern and archaic societies, or the political and social 
foundations of law. For most practical purposes the citizens of 


' Such acts may or may not be justifiable, and the rule enforced may or may not 
be itself right from the point of view of universal morality. This does not concern 
us here. 

* Thering, Geist des rémischen Rechtes, i. 37 (ed. 1878). 
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a State, and to a considerable extent, though not altogether, lawyers 
and magistrates also, have not to concern themselves with thinking 
what those foundations are. Their business is to learn and know, 
so far as needful for their affairs, what rules the State does under- 
take te enforce and administer, whatever the real or professed 
reasons for those rules may be. Moreover criminal law, which is 
eminently imperative, is that branch of law which appeals most to 
the popular imagination, and fills the largest place in popular 
notions of legal justice. Again the unexampled activity of the 
legislative power in modern States has largely increased the sphere 
of express enactment. All these causes have made it possible and 
even plausible to regard law not only as being embodied in the 
commands of a political sovereign, but as consisting of such com- 
mands and being nothing else. They have not altered the funda- 
mental facts of human society ; and the merely imperative theory 
of legal institutions remains as one-sided and unphilosophical as it 
was before. Law is enforced by the State because it is law; it is 
not law merely because the State enforces it. But the further 
pursuit of this subject seems to belong to the philosophy of Politics 
rather than of Law. 
FREDERICK POLLOCK. 





AFTER-ACQUIRED PROPERTY IN BANKRUPTCY. 


ie the 54th section of the Bankruptcy Act, 1883, it is written, 
‘Immediately on a debtor being adjudged bankrupt the property 
of the bankrupt shall vest in the trustee.’ By section 44 of the 
same statute it is laid down that the property of the bankrupt 
comprises ix/er alia ‘all such property as may belong to or be 
vested in the bankrupt at the commencement of the bankruptcy 
or may be acquired by or devolve on him before his discharge ;’ 
and according to section 168, ‘Property includes money, goods, 
things in action, land, and every description of property whether 
real or personal, and whether situate in England or elsewhere ; also 
obligations, easements, and every description of estate, interest, and 
profit present or future, vested or contingent, arising out of or 
incident to property as above defined.’ The wording is in effect 
only a repetition of the provisions on the subject contained in the 
Bankruptcy Act, 1869. 

If read strictly the enactment declares that an undischarged 
bankrupt’s future property—property which he may have no 
shadow of right to or interest in for many years to come—is vested 
in the trustee long before he acquires it, or, by way of example, 
if he (say ten years after the commencement of the bankruptcy) 
purchases or acquires by gift, descent, or otherwise a house with 
ancient lights, he having no right, title, or interest therein until 
the date of such purchase or acquisition, his interest in the ease- 
ment relating to such lights was vested in the trustee at the date 
of such trustee’s appointment ten years previously. 

Such a proposition sounds absurd, but nevertheless by the light 
of the history of these clauses an intelligible and reasonable 
interpretation can be given to them. 

Under the Bankruptcy law as it existed in the last century 
and thence up to 6 Geo. IV, when a man became bankrupt the 
Commissioners in Bankruptcy, by virtue of statutory powers, 
assigned by deed to the assignees the personal estate of the bank- 
rupt, and by another deed indented and enrolled conveyed to the 
assignees his legal estate. The assignment of the personal estate 
was held to pass to the assignees all that the bankrupt was then 
possessed of and a right to claim, take, and recover all that he 
might at any time afterwards during the bankruptcy become 
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possessed of, with certain exceptions, e.g. his future earnings. 
That it did not give to the assignees the sole and absolute title to 
such after-acquired personal property was fully recognized. In 
Ashley v. Kell, 2 Strange 1207, it was held that notwithstanding the 
deed of assignment under which the future effects of a bankrupt, 
against whom two commissions had issued, were liable to be seized 
for the benefit of creditors, yet the bankrupt had in the meantime 
such a property in them as enabled him to transact and sell to 
a bona fide purchaser. By several decisions, principally between 
the years 1790 and 1820, it was conclusively established that an 
undischarged bankrupt might recover goods, sue for money, for 
damages for breach of contract, and even damages for trespass to 
lands, where the questions related to after-acquired property, if the 
assignees did not intervene. 

In order to justify their decisions the Judges based them at first 
on the possibility of the subject-matter of the actions being the 
produce of or being blended with the work and labour of the 
bankrupt, to which the assignees could lay no claim; but they 
subsequently took broader grounds, and laid down the proposition 
that, as to personal property (real property not being then the 
subject of decision for reasons that will be afterwards stated), the 
bankrupt had a special property therein which justified him in 
proceeding in his own name; and that though when the assignees 
laid a claim thereto he was ousted from his rights, yet until they 
did so it did not lie in the mouth of any other person to plead the 
bankruptey. The grounds for the decisions were stated in Weld 
v. Fox, 7 T. R. 391, 4 R. R. 472 to be ‘sound policy and convenience 
to prevent a scramble for goods if the assignee does not choose to 
dispute the question.’ 

In Fowler v. Down, 1 B. & P. 44, the Court went a trifle further in 
defining the rights of the bankrupt. An order for the delivery of 
goods in the hands of a third person had been given to an uncerti- 
ficated bankrupt, in satisfaction of a debt which had accrued 
subsequently to his bankruptcy. For the recovery of such goods 
he brought his action of trover, in defence to which the bankruptcy 
was pleaded. In giving judgment in favour of the bankrupt Eyre 
C.J. said, ‘This narrow ground that the bankrupt has a right 
against everybody but his assignees, which is maintained by the 
authorities, is sufficient to support this verdict. This is not the 
case of special property, but is entire property, though defeasible 
or, so to speak, liable to be divested ;’ and Buller J. said, ‘ He (the 
bankrupt) has a defeasible title which none but the assignees can 
defeat. He is like an alien, who may purchase lands and maintain 
an action if the Crown does not interpose.’ 
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In these old cases it does not seem to have been suggested by the 
Judges that notice of the bankruptcy was any answer to the rights 
of the bankrupt. On the contrary, the existence of the bankruptey 
was pleaded as a defence, but without success. 

I venture to suggest that the decision in Vowler v. Down was 
based on the right grounds, that an assignment of that which has 
no existence at the time operates at the best only as the creation 
of an equitable right in the assignee to the property purported to 
be assigned when it shall be ascertained, and that the true effect of 
the assignment of the Commissioners, so far as it was supposed to 
include after-acquired property, was only to give to the assignees 
a right to reduce the same into possession when it came into 
existence, leaving however the entire property in the bankrupt 
until such right was claimed. 

I have stated that the position of after-acquired real estate was 
not questioned at the date of these old decisions in the same way 
as the right to personal estate was. The reason was this. Such 
future real estate was not held to have passed under the original 
deed relating to real property, but it had to be conveyed by a new 
deed to the assignees after the bankrupt had acquired a title to it. 
As stated in Carleton v. Leighton, 3 Mer. 672, ‘ Until the creditors 
chose to take the benefit of this property by such assignment it 
remained in the bankrupt both in Law and in Equity.’ 

So the law stood until the statute 6 Geo. IV, c. 16 was passed, 
repealing prior Acts of Parliament on the subject. By this statute, 
for the purpose of avoiding the trouble of getting a fresh assignment 
whenever real property was acquired by an undischarged bankrupt, 
and of giving the assignees a similar right or title thereto to that 
which they previously had in relation to after-acquired personal 
property, the Commissioners were directed to assign to the assignees 
all the present and future personal estate of the bankrupt, and also 
by deed indented and enrolled to convey to such assignees all lands 
and tenements except copyholds (for which special provisions were 


made) ‘to which any bankrupt is entitled,’ and all such lands, &e. — 


‘as he shall purchase or shall descend, be devised, revert to, or 
come to such bankrupt before he shall have obtained his certifi- 
cate ;’ and it was also provided that under certain circumstances 
a certificate of conformity might be given, but that if he should 
become bankrupt a second time and should obtain another certi- 
ficate, then unless his estate should produce 15s. in the pound 
for his creditors in the second bankruptcy, such second certificate 
should only protect his person, and that his future estate and 
effects should yest in his assignees, who should be entitled to seize 
the same. P 
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It will be noticed that, except for the distinction in the modes 
of conveyance of real and personal property under this Act, there 
was nothing to differentiate the one from the other, and that the 
right to future estates in realty passed to the trustees as fully as 
after-acquired personalty. And also that although for the purpose 
of specifying the conveyances there are distinct and several refer- 
ences to real and personal properties in the earlier provisions, they 
are dealt with conjointly in the later one in which the word ‘ vest’— 
as I believe for the first time—appears in relation to the subject. 
The conclusion being, as I submit, that the Legislature did not 
intend to put any real difference between the right of the assignees 
to these kinds of property. 

In the case of ex parte Butler, re Bakewell, 2 M. D. & D. 731, an 
assignee under a second commission, where the bankrupt had 
obtained his certificate but 15s. in the pound had not been paid 
to his creditors, petitioned that a subsequent fiat might be annulled 
and the assignee appointed thereunder ordered to account for 
property received by him. The question no doubt did not affect 
the actual dealings by the bankrupt with his property, but it did 
affect the rights of creditors and was dealt with on the principles 
enunciated in Zvough/on v. Gitley, Ambler 630, which was decided 
on the ground that if a man, having a lien, stands by and lets 
another make a new security, he shall be postponed; but it is 
useful in showing that the Court of Bankruptcy put no difference 
between real and personal property, and moreover is ad rem if it 
be admitted that a purchaser for value stands in at least as good 
a position as an ordinary creditor. In that case the bankrupt had 
become possessed of real property as well as personal. In giving 
judgment Sir John Cross said that the same principles applied to 
real property as to personal, and he decided that the whole 
property real and personal then existing, which the bankrupt 
had acquired since his second bankruptcy, was applicable in 
the first place towards the payment of the debts in the third 
bankruptcy. 

A case of considerable importance in relation to this subject also 
decided under the statute of Geo. IV was Hertert v. Sayer, 5 Q. B. 965, 
where a man who was bankrupt for the second time had obtained 
his certificate, but his estate had not realized 15s. in the pound. 
He sued on a bill of exchange endorsed to him since the date of 
his certificate, and it was objected that the property was in the 
assignees in his second bankruptcy. The judgment of the Exchequer 
Chamber reversing the decision of the Court below was in his 
favour. It was laid down that whatever right an uncertificated 
bankrupt had before the statute of Geo. IV in after-acquired 
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property, an uncertificated bankrupt after that statute had the 
same ; and the judgment proceeded thus: 


‘All future property and contracts vest in the assignees, by the 
words of stat. 6 Geo. IV, c. 16, ss. 63, 127, and by the construction put 
by the Courts on the words of the older statutes. But there must 
be property in the bankrupt, or contracts with him, before such 
property or contracts can vest in the assignees. The effect of the 
statutory enactments may be, either to transfer immediately such 
property or contracts from the bankrupt to the assignees, vesting 
the property or contracts in the bankrupt for an instant only, or to 
give the assignees the beneficial interest and to make the bankrupt 
acquire property or contract for their benefit only, in the nature of 
an agent. The cases accord with the latter construction of the 
statute ; and it is most consistent with convenience ; for otherwise 
there would be no protection to persons dealing with an uncerti- 
ficated bankrupt. Not only would they acquire no title by purchases 
from him, but payments for such purchases, and for all other debts 
due to the uncertificated bankrupt, would be invalidated. The 
Legislature, by several statutes, have protected all payments by, 
and to, and all dealings and transactions with, the bankrupt bona 
fide made or entered into without notice of the Act of Bankruptcy 
before the fiat; but there is no provision by the statute law for 
such payments, dealings, or transactions after the fiat; and the 
only way by which they can be rendered valid, and great con- 
fusion, inconvenience, and hardship prevented, is by adopting the 
latter construction, and holding that the bankrupt acquires pro- 
perty, and contracts for the assignees, who may, whenever they 
please, disaffirm his act, but until they do so his acts are valid.’ 


As will be seen hereafter this reasoning was adopted by Fry LJ. 
in Cohen v. Mitchel/, with the exception that he has substituted the 
word ‘intervene’ for the words ‘ disaffirm his acts.’ May it not be 
suggested that there is a third alternative, viz. that enunciated in 
Fowler v. Down, ‘that it is not a special property which the bank- 
rupt has in his after-acquired property, but an absolute property 
liable to be divested’? This suggestion is supported by a point 
which ought not to be overlooked in the judgment in //erbert v.. 
Sayer, and that is, the obvious intention of the Court to place deal- 
ings with the bankrupt in relation to his after-acquired property 
with persons who take bona fide and for value, though with notice 
of the bankruptcy, on a par with dealings by him as to his pre- 
viously-acquired property under the Protected Transactions Clauses 
with persons who take bona fide and for value without notice of 
an act of bankruptcy. In each case, as I submit, the traysaction 
of the bankrupt bars the vesting in the trustee. 

It is in fact impossible to read this and the cases previously 
decided on the point without being struck with the fact that the 





July, 1894.) After-acquired Property in Bankruptey. 245 


Judges fully recognized the hardships that would result from not 
supporting the right of the bankrupt to make title to his after- 
acquired property if his assignees did not intervene, and with the 
ingenuity that they displayed in trying to find some legal excuse 
for what they were doing. Prior to the decision last above quoted, 
but not affecting it, the statute 1 & 2 Will. IV.¢. 56 was passed. By 
this statute it was provided that all the personal estate and effects 
of a bankrupt ‘ which by the laws now in force may be assigned by 
Commissioners,’ ‘shall become absolutely vested in and transferred 
to the assignees or assignee for the time being, by virtue of their 
appointment without any deed of assignment for that purpose, 
as fully to all intents as if such estate and effects were assigned hy deed 
to such assignees and the survivor of them;’ and also that ‘all 
such present and future real estate of such bankrupt’ within the 
possessions of the Crown, as by the statute of Geo. IV ‘is directed 
to be conveyed by the Commissioners to the assignees, shall vest 
in such bankrupt’s assignee or assignees for the time being, by 
virtue of his or their appointment, without any deed of conveyance for 
that purpose.’ Here there was clearly no intention to do more 
than simply to substitute the statutory title for the conveyance, 
leaving the rights of all parties exactly as they were before. What- 
ever had been previously assigned or conveyed was now to vest 
in the assignees without the form of a deed. 

3efore passing on I may be permitted to remark that the inter- 
pretation put by the Courts on the statutes showed that there were 
two different kinds of vesting, one applicable to property existing 
at the time of the bankruptcy, and the other applying to after- 
acquired property. that the vesting by the statute was the same 
as might be made by deed executed at the date of the bankruptcy, 
and that there is nothing to indicate that the trustee got a better 
title to after-acquired realty than he did to after-acquired per- 
sonalty. The analogy attempted to be drawn by Tyndal C.J. 
between the protection given by statute to certain transactions 
prior to the fiat and those to which the judgment in Herlert v. Sayer 
refers, points the same way. What are called the Protected Trans- 
actions Clauses apply equally to real and personal property. 

The Legislature must be taken to have had all the prior decisions 
and their effects in mind when the Bankrupt Law Consolidation 
Act, 1849, was passed. By that Act all present and future personal 
estate of a bankrupt was to become absolutely vested in the assignees 
for the time being by virtue of their appointment, and all present 
real estate (except copyholds), ‘and all such lands, tenements, and 
hereditaments as he shall purchase, or shall descend, be devised, 
revert to, or come to’ the bankrupt before certificate, shall become 
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absolutely vested in the assignees for the time being by virtue of 
their appointment, without any deed or conveyance for that purpose. 

It has never been suggested that this enactment intended to 
make any alteration in the old law on the present point; and since 
1849 the only statutes that need be referred to are those which 
I have noticed in the commencement of this paper, viz. the Acts of 
1869 and of 1883, which express the previous law. The words 
adopted by the first of these statutes and copied by the latter, 
whereby the future property is made to vest immediately, I think 
must be taken to mean only that when a trustee is appointed he 
shall be immediately clothed with all such rights and powers of 
claiming and taking when possible the property of the bankrupt, 
as the assignees had under the Acts existing prior to 1869. 

The continual reference up to and inclusive of the statute of 1849, 
of the assignees taking without any deed of assignment or convey- 
ance, seems to indicate that they were to take by statute only what 
an assignment or conveyance would have given them if made at the 
date of their appointment; and that the word ‘ vest’ must be taken 
to have a correlative meaning to the word ‘ conveyance.’ 

That this word ‘vest’ does not necessarily mean all that has 
sometimes been ascribed to it is, I think, shown by the case of 
Hinde v. Chorlton, L. R. 2 C. P. 104. Under a local Act certain 
trustees were appointed and empowered to pull down and rebuild 
a church and to erect pews therein. All the materials for the 
church and pews were vesfed in the trustees. They had power to 
let or sell any pew which had not been appropriated in a certain 
manner, and on such sale to execute a conveyance, ‘and from and 
after such conveyance, all and every such pews shall be vested in 
the purchaser and his, her, or their heirs and assigns for ever. 
Strong words these, but nevertheless it was held that no freehold 
was given. ‘If, said Willes J., ‘If however the language of the 
Act were large enough to apply to the land itself, I should still be 
of opinion that in this context, without inflexible words, it would 
not have the effect of vesting in a layman other than the founder 
or rector the freehold of the church; there is a whole series of 
authorities in which words which in terms vested the freehold in 
persons appointed to perform some public duties, such as Canal 
Companies and Boards of Health, have been held satisfied by giving 
to such persons the control over the soil which was necessary to 
the carrying out the objects of the Act without giving them the 
freehold. In Stracey v. Nelson, 12 M. & W. 535, it was provided by 
an Act that certain lands should be “ vested in” the Commissioners 
of Sewers, and the Court held notwithstanding that only the control 
over the land and not the freehold passed to them.’ 
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I pass over the case of Lugelbank vy. Nixon, L. R. 10 C. P. 645, as 
the question raised was one of equitable rights of a creditor as 
against the trustee under a bankruptcy, and does not really affect 
the question of title in a purchase. And we now come to Coden v. 
Mitchell, 25 Q. B. D. 262. There an undischarged bankrupt carried 
on business and borrowed money. A right of action for wrongful 
conversion having accrued to him, he assigned this right to the 
creditor from whom he had borrowed in consideration of the loan 
and of further sums necessary to carry on the action. A verdict 
having been obtained by the plaintiff in the action, the trustee in 
the bankruptcy intervened and claimed the benefit of the judgment 
before the money was paid over. The Court of Appeal affirming 
the decision of the Judge in the Court below dismissed this claim, 
holding that the interest in the result of the action had been 
effectually disposed of for value before the trustee intervened. In 
the course of his argument counsel for the appellant endeavoured 
to draw a distinction between money and other property, suggest- 
ing that it was difficult to see how a person who takes over property 
which he knows to belong to the trustee can get any title to it. 
Lord Esher M.R. said, ‘ I cannot on principle see that any distinction 
exists. . . . But does all the property acquired by the bankrupt 
after his bankruptcy belong to the trustee absolutely, so that the 
bankrupt is divested of all interest and property in it, or does it 
remain the property of the bankrupt, so that’ at any rate he can 
deal with it until the trustee intervenes?’ And after pointing out 
that in an action affecting after-acquired property, a plea of the 
bankruptey would be bad unless it alleged that the trustee had 
intervened, he states: ‘That seems conclusive to show that the 
bankrupt has a property, whether absolute or not is immaterial, in 
such things till the trustee intervenes. On principle I cannot see 
why this should be confined to money. There is no reason for so 
confining it, but all the reasons which apply to a transaction as to 
money apply with equal force to any other transaction.’ And then 
he lays down the following proposition as the result of previous 
decisions : ‘ Until the trustee intervenes all transactions by a bank- 
rupt after his bankruptcy with any person dealing with him bona 
fide and for value in respect of his after-acquired property, whether 
with or without knowledge of the bankruptcy, are valid against 
the trustee . . . . The stress of bona fides is laid entirely and solely 
on the person dealing with the bankrupt.’ Fry L.J. said, ‘ There 
is the greatest difficulty in supposing that every right acquired 
and every piece of property devolving upon the bankrupt after his 
bankruptey and before his discharge vests in the trustee in the 
same manner in which the property at the commencement of the 
T 2 
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bankruptcy has vested in the trustee. And then after quoting the 
judgment of Tyndal C.J. in Herbert v. Sayer as above given, he goes 
on to say, ‘ Now I adopt that view with the single exception that 
I think the language “ disaffirm his act’ should be interpreted to 
mean intervene, because I do not think that a trustee who does 
intervene has any power retrospectively to disaffirm what has 
otherwise been validly done by the bankrupt, but from the moment 
of his intervention the property res/s in him absolutely and can no 
longer be recovered by or dealt with by the bankrupt. Now that 
being the nature of the distinction between the two modes of 
vesting which has been long ago established, and which has not 
been in my opinion altered in any way by recent legislation in 
bankruptcy, it follows that the rights of the bankrupt in respect 
of after-acquired property must be very different from what they 
are in respect of other property; and it appears to me to follow 
from that distinction that not only payments of money made to 
a person who receives the money in good faith, but dispositions of 
personal or o//er property made by a bankrupt to a person who 
receives them in good faith must be valid.’ And Lopes L.J. states 
that the proposition laid down by Lord Esher is a proper develop- 
ment of the principle of the previous cases. 

From this decision, coupled with those previously referred to, we 
may I think draw the following conclusions. First, that after- 
acquired property does not vest absolutely in the trustee until he 
claims it, and then only subject to such prior dispositions as the 
bankrupt has made of it to a bona fide purchaser for value. 
Secondly, that the question of notice or no notice is immaterial. 
Thirdly, that the title of the purchaser is of the same kind as that 
which a purchaser under the Protected Transactions Clauses would 
acquire, though it is there subject to his not having had notice of 
the act of bankruptey. And, lastly, that the proposition and 
principle on which it is based apply not only to money, not only 
to personal property, but also to other property. 

Now it might have been thought that a rule like this was not 
only so wholesome but so simple that no further difficulty would 
have arisen on the subject. Questions of bona fides and value 
might arise, but otherwise there would be nothing in future to 
litigate. And yet Judges of great eminence have thrown doubts 
over its construction, which doubts, if correct, will I submit make 
the proposition a mere shadow of itself. 

In re Rogers, ex parte Woodthorpe, 8 Mor. 241, Cave J. suggested 
that the protection given by the proposition was obviously meant 
to relate to cases in which the bankrupt is carrying on business 
without any interference by the trustee, and to protect persons who 





wT wee rT weer’ erage wveeFeeqgeevw#yseFe wa @& 


July, 1894.) After-acquired Property in Bankruptey,. 249 


deal with him in the ordinary way, and give him credit, and are 
paid with money which he acquires by carrying on such business. 
This suggestion was not really required for the decision in the case 
before him, for the Judge came to the conelusion that the money 
then in litigation was not after-acquired property of the bankrupt, 
but that it belonged to him previous to the bankruptcy, or at all 
events it was to be treated as if it had so belonged. The suggestion 
therefore was only a dictum. I venture with all the respect due to 
so able a Judge to submit that it was not correct. Treating it by 
backward steps, 1 submit that it seems to imply that only such 
persons as are paid with money acquired by the bankrupt in 
carrying on his business are to be protected; that is to say. that 
they may keep the money which they have received. This is not 
what Cohen v. Mitchell decided. The Court declined to confine the 
protection to cases where money was at stake, and did not attempt 
to make it apply to cases only where a bankrupt was carrying 
on a business. It was stated in the most general terms. and was 
based on the different modes of vesting of present and after- 
acquired property. There is, I think, nothing in any part of the 
judgments in the Court of Appeal, or in any except the oldest cases 
on which it is based, which will in any way approve the restrictions 
suggested in re Rogers. Whether it be true, as laid down in Fowler 
v. Down, that the property of the bankrupt in his after-acquired 
property is entire but liable to be divested, or, as stated by Fry L.J., 
that the property therein vests in the trustee absolutely from the 
moment of his intervention, or, as stated by Lord Esher, that it is 
immaterial whether the bankrupt has prior to such intervention an 
absolute property or not, but that he has a property, it cannot 
make any difference whether such property was acquired in business 
or otherwise. In our days at any rate it is not necessary for 
a bankrupt to have carried on any business or trade, and it is more 
than difficult to see why a wholesome principle of the kind men- 
tioned, based on sound policy and convenience and to prevent 
a scramble for goods if the assignee does not choose to dispute the 
question, is to be confined to persons only who being bankrupt are 
carrying on business. 

Let the question be tested in this way. Suppose an undischarged 
bankrupt not in business has a legacy left him which is duly paid. 
He lends the whole or a part of this to a friend. Could that friend 
refuse to repay the loan on the ground that the bankrupt had no 
property in the debt? Or if he had furniture left him, could the 
executors, because they knew of the bankruptcy, keep that furniture 
for themselves? Fes ipsa loguitur. 

But another difficulty was raised as to the application of the 
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decision in Cohen v. Mitchell, In re New Land Development Association 
and Gray, 92, 2 Ch. 138. There a question was raised on a Vendor 
and Purchaser Summons, whether an undischarged bankrupt could 
compel a purchaser under contract in relation to real estate 
devised to the bankrupt since his bankruptcy to accept title, the 
trustee in the bankruptcy claiming the property but declining 
either to waive his rights or to take any steps to enforce them. 
Here it is clear that a question as to the application of the principle 
might well arise, for the trustee had intervened ; though it was 
open to argument whether his was a sufficient intervention under 
the circumstances. And moreover the case was covered by the 
rule that such a title involving a possible subsequent litigation 
could not be forced on an unwilling purchaser. But in giving 
judgment observations were made throwing doubts on the applica- 
tion of the proposition in Cohen v. Mitchell and the principles on 
which it was based to dealings with after-acquired real estate. 

In the Court of First Instance Chitty J. said, ‘The Courts have 
decided that there are exceptions from the property which prima 
facie ought to vest in the trustee as after-acquired property,’ and he 
then refers to different kinds of personal estate ; ‘ but,’ he proceeds, 
‘I know of no decision that the principle upon which these 
authorities are founded includes real estate . . . . There has been 
no decision as to real estate, and no suggestion, as far as I am 
aware, in any of the decisions as to after-acquired property that 
real estate stands in the same position as goods and chattels, money 
earned in business, or other property, in regard to which the 
authorities have established what I may for convenience call an 
exception to the general rule.’ He then refers to Cohen v. Mitchell, 
and admits that the wording of the proposition therein is wide 
enough to cover the case before him, but he says :— 


‘I cannot find a suggestion anywhere that the attention of the 
Lords Justices was drawn to the case of real estate... . The 
argument really amounts to this, that after-acquired real estate 


vests in the bankrupt and remains vested in him till the trustee 


by oral request or by a letter intervenes and claims it, and there- 
upon the legal estate shifts and passes to the trustee. It was not 
suggested that any conveyance is necessary: it is said that the legal 
estate passes by virtue of the statute, by an assurance hitherto 
unknown to the law, i.e. on an oral request, possibly verified by 
a statutory declaration or by virtue of a letter, which as a record 
of the transaction would have to be preserved as a document of 
title. . . . Ido not say that Mr. Shurley (the bankrupt) might not 
have received the rents of his share of this property in the mean- 
time. I only say that I see no justification in the statute or on the 
authorities for holding that the legal estate will first vest in the 
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bankrupt and then shift to the trustee when he intervenes. But 
even supposing. . . . that the proposition in Cohen v. Mitchell did 
apply to the present case, still I am of opinion that this is not such 
a title as could be forced on a purchaser.’ 


From this decision there was an appeal. On the hearing Kay LJ. 
said, ‘There is this essential difference between real and personal 
property, that where a bankrupt is carrying on business and deal- 
ing with personal property, such dealing may and probably will to 
some extent consume it. And if the trustee looks on and does not 
intervene, then the consumption of the property goes on as a conse- 
quence of the carrying on of the business by the bankrupt. But 
what has that to do with rea] estate?’ And Lindley LJ. said, 
‘The doctrine has been familiar to us for a good many years, and 
no doubt there is some sense in. it as applied to personal estate. 
But I have never heard it suggested that it had the slightest 
application to real estate. which passes by conveyance and not by 
delivery. The Court decided that the second point, that the title 
could not be forced on a purchaser, was fatal ; but at the same time 
expressed an opinion that there was nothing in the first point. On 
reference to the report it will be seen that upon the Court 
intimating that the second point was fatal, the appellant's counsel 
abstained from further argument. 

Important therefore as this case is as containing expressions of 
opinion from such authorities, it cannot be regarded as a conclusive 
decision on the point before us. It might even without disrespect 
be suggested that no decision of one Court as to the meaning of 
what was said by another Court can ever be satisfactorily conclusive. 

I venture to ask whether, having regard to previous history, 
the observation of Chitty J. was strictly accurate when he said, 
‘Courts have decided that there are exceptions from the property 
which prima facie ought to vest in the trustee as after-acquired 
property. Have the Courts ever so decided? We may set aside 
real property, as to which he admits there is no decision. We may 
set aside money earned in the course of carrying on business, for 
there is no prima facies that this ought ever to vest in the trustee 
or assignee ; and I then ask, with all humility, Have the Courts 
ever treated the principle on which their decisions were based as 
one which in itself was based on an exception? The Courts have 
only decided that a trustee or assignee obtains an inchoate right to 
claim and recover the after-acquired property of the bankrupt, 
which inchoate right becomes abortive unless exercised before the 
bankrupt has parted with the property for value to a bona fide 
purchaser. Until such right of the assignee or trustee is validly 
exercised the bankrupt is entitled to deal with the property and 





252 The Law Quarterly Review. (No. XXXIX, 


can make title to it. All after-acquired personal property stands 
on exactly the same basis, and the word exception seems, if one 
may say so, to have been used by the Court, per incuriam. 

Ido not think that it has ever been suggested that a statutory 
declaration of vesting would ever pass more than a deed executed 
by all proper parties at the time when the vesting is supposed 
to take place. By express enactment under the statutes of 1869 
and 1883 this vesting takes place at the date of the original 
appointment of the trustee recognizing the prior practice, although 
perhaps not previously so explicitly laid down. Up to and 
inclusive of the year 1849 the statutes which referred to vesting 
said that it was to be done without any deed or conveyance: 
whereby I think it may be implied that they meant as perfectly as 
if such deed or conveyance had been then executed. But when, 
according to the law, did any one ever hear of a deed passing, 
actually passing at the time either personal property, then non- 
existent, or real property, to which the grantor or assignor had 
then no right, title, or interest? A conveyance of such property is 
void in law. No doubt it may be suggested that the doctrine of 
estoppel might operate, and that the bankrupt being estopped from 
denying the title of his trustee or assignee, the property when 
acquired would feed the estoppel, and that the trustee or assignee 
would thereby acquire a legal estate. But to this it can be 
answered that estoppels were never particularly favoured ; that 
although they were allowed to operate when a person having 
a contingent interest levied a fine and afterwards acquired a vested 
estate, yet this doctrine did not extend to the case of lease and 
release by indenture, and that it had no operation, when.it was 
clear that at the time of the conveyance the person whose title to 
property was purported to be conveyed had no interest therein. 
That the trustee or assignee gets a beneficial title, which he may 
set up by claim or by taking possession as against the bankrupt, 
is admitted; but that he gets a legal estate without an actus 


interveniens is respectfully doubted. The difficulty suggested by | 


Chitty J. as to the legal estate in real property passing by an 
assurance hitherto unknown to the law, i. e. on an oral request of 
the trustee. is not greater than the difficulty of holding that a 
conveyance of to-day passes the legal estate in real property in 
which the person whose estate is conveyed has no interest real 
or equitable. 

But it was admitted in the judgment in the New Development 
Association v. Gray, that if the trustee had not intervened the 
bankrupt might have received his share of the rents of this 
property in the meantime. It is not too much to assume, that had 
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the whole property been his it would have been admitted that he 
could have received the whole of the rents. If not, and if the 
property had been in lease at the time when it devolved on him, 
would the tenants have been justified in refusing to pay any rent 
unless and until the trustee intervened? Would there not have 
been what has been denounced as a scramble if the trustee did not 
choose to intervene? Again, if the property had not been in lease, 
and before the bankrupt entered, a third person with no title at all 
had chosen to take possession and the trustee did not intervene, 
would there have been no remedy by ejectment at the instance 
of the bankrupt? If he might have proceeded, and the law would 
not allow any one not being the trustee to plead or set up the 
bankruptcy, must he not have recovered by the strength of his 
own title? And how could this be, excepting by holding that he 
had a title? Could he make a lease? In fact one might go on 
multiplying in infinity the difficulties arising from the position, if 
a bankrupt takes no title and the assignees or trustees do not 
intervene. 

If, on the other hand, the word ‘ vest’ is read, as it may be 
read, as simply passing legal estate or entire property, where legal 
estate or entire property is actually existing in the bankrupt at 
the time of the bankruptcy, and giving to the trustees the right 
to clothe themselves with the legal estate or entire property 
with regard to after-acquired property found in the bankrupt or 
a volunteer from him at the time of their intervention, all difficulty 
passes away. If the estate which passes to or is acquired by the 
bankrupt is equitable only, the vesting in the trustee is not 
complete without a notice to the trustees of the legal estate or what 
is tantamount to the legal estate with regard to personal property, 
as is shown by re Barr's Trusts, 4 K. & J. 219, and other cases 
referred to in Griffith and Holmes’ Bankruptcy, 254. And the only 
real difficulty which can be suggested in opposition to applying the 
proposition in Coden v. Mitchell to real estate -is in ascertaining 
where the legal title is. If it is held that the bankrupt takes it 
liable nevertheless to be divested from him by the act of the trustee 
and that in the meantime all his acts are valid, this difficulty is got 
over. And I submit that such is the result of the proper application 
of the principle evolved from the history of the subject. 


E. Cooper WILLIs. 





RECENT QUESTIONS OF INTERNATIONAL LAW. 


Tue Benrina Sea ARBITRATION. 


HE result of the Behring Sea Arbitration furnishes matter for 

congratulation to friends of civilization and of peace within 
the community of civilized States. A forward step has been 
marked in the progress of International Arbitration. It is no 
longer necessary: for an English writer on International Law, 
reasoning on the result of a great arbitration, to warn this State 
against rashly consenting to this pacific method of settling differ- 
ences, in view of foreign jealousy of British prosperity. All the 
foreign arbitrators decided for the British claim '. 

At the same time, it would be an error to exaggerate the exact 
value of that step in advance. No one supposes that differences 
between States, even of the Family of Nations, when of vital 
importance, will be submitted to the arbitrament of any tribunal, 
however impartial. The greatest of all such questions, that of the 
Alsace-Lorraine annexation, can only be settled by the sword or 
common agreement between Germany and France. 

But between the two great sections of the English-speaking 
world, the practice of arbitration is becoming a settled habit. It 
is eighty years since the two States have met in armed conflict. 
The year 1893 has signalized the cordial assent of the British and 
the United States Governments to a proposal to establish on 
a permanent footing the custom of referring to arbitration all 
questions of difficulty. Let us hope the example will spread to 
all States of the community of Christendom. Possibly the great 
conflict which now threatens Europe in arms will hasten the 
arrival of a time when the inevitable reaction will incline the 
minds of European peoples towards internal peace. The revulsion 
in the popular mind which followed the Thirty Years’ War gave 
the first great impulse towards the acceptance by Europe of the 
system of Grotius. 

The effect of the award of the arbitrators on the positive rules of 
the Law of Nations is twofold. In the first place, the invalidity of 
the American claim to a property in seals while in the high seas, 
outside the three mile limit, is established*. Roman Law maxims, 
the foundation of so much international law, have proved once 
again inadequate to decide modern international relations. It is 


' Treaty of Washington, February 29, 1892. Art. VI. Points 1, 2, 3, 5, Award, 


August 15, 1893. 
? Award, Point 5, ‘The United States has not any right of protection or property. 
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plain that a most inappropriate strain is put upon the Roman rule 
when its test of private ownership of animals on land—the animus 
revertendi—is made to do duty in the decision of public ownership 
of animals ferae ualurae in the high seas. The verdict of the arbi- 
trators in this matter must carry conviction. 

The next notable result is the declaration in favour of freedom of 
the seas. The American claim to jurisdiction on the high seas— 
singular indeed when revived by a Republic as successor to a Tsar 
—was based on Russian ukases of seventy years ago, challenged at 
the time of promulgation by the British Government, and afterwards 
abandoned by Russia’. It seems rather late in the day to have to 
reassert the freedom of the high seas—one of the chief results of 
juristic influence on the positive Law of Nations. Still it is to be 
remembered that the British claim to jurisdiction over the seas 
around these islands was thought worthy of citation in the Franconia 
case, less than twenty years since. 

The Canadian feeling towards the award should not be unnoticed. 
The Canadian contention, emphasized by the dissent of the Canadian 
arbitrator *, is that though the British are declared entitled to 
capture seals on the high seas, the prohibition to capture within 
sixty miles of the Pribilov Islands renders the privilege valueless *. 
Again, the period of close time is too long‘. Lastly, no regulation 
has been established over sealing on land, and as the Americans 
are the sole owners of the seal islands, the net result is that the 
Canadians are put under restriction in the only place where they 
can capture seals, while the Americans are under no compensatory 
restriction on land. 

As regards the last complaint, it is plain that the fault, if fault 
there be, was not that of the arbitrators. The terms of the reference 
to arbitration, drawn up by the United States and the British 
Government, did not authorize the framing of regulations for land 
sealing. 

It is said that negotiations are on foot to meet the Canadian 
claims. In any case, the regulations are subject to revision after 
the close of the first period of five years for which they are 
established °. 


Braziu.—UNITED States INTERVENTION.—RIGHT OF ASYLUM. 


There seems little prospect of useful contribution to the inter- 
national law of war from the minor conflicts which so continually 


' Award, Points 1, 2, 3. 

? The Regulations are enacted by a majority consisting of Baron de Courcel, Lord 
Hannen, the Marquis Visconti Venosta, and Mr. Gregers Gram. 

* Regulations, Art. I. * Regulations, Art. II. 

* Regulations, Art. LX. 
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convulse the Spanish and Portuguese States of South America. 
The lessons to be derived seem rather to be on the applicability of 
representative institutions to that Peninsular section of Europeans, 
who, strange to say, were the first to evolve in the Middle Ages 
that theory of political representation, the successful working of 
which has become almost exclusively British. 

At the same time, the action of the United States fleet, supported 
by the declarations of the French and Austrian naval commanders, 
to prevent the insurgent ships from firing on neutral vessels, will 
form an important precedent in the history of the recognition of 
insurgents as belligerents. The United States, and all other 
powers, refused to accord a recognition of belligerent rights over 
neutral commerce to the revolters against the Brazilian Govern- 
ment now in power. 

This action rather tells in favour of the American contention 
during the War of Secession—that the British recognition was 
precipitate. It must be noted, however, that, unlike the Con- 
federates, the Brazilian insurgents do not seem to have constituted 
any regular government with a definite territory. It was rather 
a war between the elephant and the whale—between the land and 
the sea forces of Brazil. 

It is part of the contrasts of history that the United States, the 
recognition of whose belligerent rights by France in the war of the 
revolted colonies forms so remarkable a precedent, should so strongly 
in 1864 and 1894 oppose the recognition of revolters as belligerents. 

The assertion by the Portuguese Government of the right of 
asylum—refuge having been accorded by its warships in Brazilian 
waters to fugitive insurgents—bhas had the rather singular conse- 
quence of provoking a diplomatic rupture between the Brazilian 
and Portuguese Governments. A controversy extending from 
March 14 terminated with an official notification, in Lisbon on 
May 15, that the Brazilian envoy was recalled. Little can 
be said for the wisdom of the present rulers of Brazil in taking 
issue with the Portuguese Government on such grounds, in a 
controversy in which the Portuguese are so obviously in the right, 
and the Brazilians so plainly in the wrong. 


THe ARGENTINE TREATY OF EXTRADITION. 

The Treaty of Extradition between the British Government and 
the Argentine Republic was concluded as far back as May, 1889, 
but was not ratified until December, 1893'. The Alsatias for 
fugitives from justice are being gradually abolished. 


' Order in Council, January 29, 1894, applies the Extradition Acts to the Treaty as 
from February 9, 1894 
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The Argentine law, unlike the English, sanctions, subject to 
judicial investigation and approval, the process of surrender 
without treaty’. Unlike the law in continental countries, 
Argentine law does not permit surrender by administrative order 
without judicial sanction. The presence of the writ of /abeas 
corpus, of the ‘recorso de amparo, and of a special chapter on 
‘abuse of authority’ are significant of the supremacy of the Courts 
of Justice in this most law-ruled of the Latin Republics*. The 
Supreme Court has special jurisdiction in suits relating to 
foreigners, and the Executive Power is forbidden by the Constitu- 
tion to interfere in the cognizance of pending suits *. 

The question, discussed at length in the press‘, whether a fugitive 
bank director, who fled to the Republic before the ratification of 
the Treaty, can be extradited, is therefore one to be decided by the 
Argentine Courts. The permission of the Executive only enables 
the process of trial to begin®. The Court will first have to decide 
whether the Treaty is applicable. Does the ratification in 1893 
make the Treaty relate back to 188g—the time of negotiation ? 
Does the Argentine Constitution forbid an ex post facto application 
of this Treaty®? The Treaty is certainly retrospective in England, 
but before the Extradition Acts, English Judges held that the 
clause in the United States Constitution, which forbids ex post facto 
legislation, prevented the United States Treaty, and so the British 
Act, from being retrospective in England’. United States Judges 
have interpreted their Constitution differently *. 

If the Argentine Courts hold that the Treaty is inapplicable, 
they are then required to decide on the validity of a demand of 
extradition in accordance with ‘the principle of reciprocity or the 
uniform practice of nations’.’ As to the latter alternative, there 
appears to be no uniform practice apart from treaty. British 
practice is to refuse extradition. As regards the requirement of 
reciprocity, what test is to be taken? Is the condition satisfied 
by the conclusion of a Treaty by the British Government, or by 
the fact that the late Treaty is by British Statute retrospective in 
England? If, as seems more probable, reciprocity implies surrender 


' Cédigo de Procedimientos Criminales, 646. 

? Céd. Proc. Crim. 617 (habeas corpus ete.. Cédigo Penal. (Abuso de Autoridad 
243. 
' Constitucion Reformada de la Nacion Argentina, 95. 

* See Times, February 5, 1894, ‘The Argentine Law of Extradition and J, 8S. 
Balfour.” 

* Céd. Proce, Crim. 652. 

* See Const. 18, and compare Const. Prov. Cordoba, 24. 

* Clinton's case, 1843. Forsyth’s Constitutional Cases, 366. 

* Moore, * Extradition,’ 88 : Judge Blatchford in Giacomo’s case. 

* Céd. Proc. Crim. 646. ‘A falta de tratados segun el principio de reciprocidad 
6 la practica uniforme de las naciones.” 
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in a precisely analogous case, there appears to be no reciprocity. 
In a case in which an English Court had held the late Treaty not 
to be applicable, the Court would certainly discharge an Argentine 
fugitive, and refuse to permit his extradition. 

The Courts will also have to decide on the applicability and the 
force of those provisions of the Argentine Law of Extradition which 
provide that the accused person, if extradited, is not to receive 
a heavier penalty than that awarded by Argentine law’; and the 
provision that a citizen can elect trial in the Republic*. Do these 
provisions apply to treaty extradition? If they do, or if the 
surrender is not under treaty, how are these conditions to be 
safeguarded ? 

Not merely is its connexion with one case of general interest, 
but in its bearing on the future working of the Treaty, the decision 
of the Argentine Courts will be one of importance. 


Russta IN SouTHeRN Europe. 


The proposed deepening by Russia of the Kilia branch of the 
Danube is of the greatest moment, in view of its possible effect on 
the opening to commerce of European waterways, and on the 
application to the Danube of the principles of the Congress of 
Vienna. It is also of importance as likely to imperil the efficiency 
and even the existence of the first of those permanent European 
Commissions, whose growth of late years has been so striking, and 
which testify so eloquently to the existence of the community of 
Europe. 

The European Commission of the Danube, established by the 
Treaty of Paris of 1856, was given general jurisdiction over the 
three mouths of the Danube. As a result of its annexation of 
Roumanian territory after the Russo-Turkish war of 1877, Russia 
found itself riparian proprietor along a large portion of the Kilia 
branch. Since then the Russian Government made several efforts 
to exclude the Kilia channel from the control of the European 
Commission. 

Some writers on this subject appear to think that the determinant 
of European rights in regard to the Kilia branch is to be found in 
the Treaty of Paris of 1856 or the Treaty of Berlin of 1878. Except 
as throwing light on the spirit and object of the States of Europe, 
and so interpreting a later Treaty, appeal cannot now be made to 
either of those compacts. It is the Treaty of London of March 10, 


' Céd. Proe. Crim. 667 and 669. And see Céd. Penal. 198 to 207. 
* Unusual facilities are presented for acquiring citizenship, without any require- 
ment of a previous term of residence. Ley de la Ciudadania Argentina, Tit. ii. 
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1883, which now determines the rights of Europe in regard to the 
Danube. 

It will be clear from a perusal of Articles V and VI of this Treaty 
that any use of the concession then made to Russia and Roumania 
of control over a part of the Danube, which would have as an effect 
the setting up of a commercial rival to the European Commission, 
or any injury to the flow of water in the Sulina Channel, would be 
a distinct infraction of the Treaty of London’. 

It seems regrettable that in 1883 assent should have been given 
to removing the Kilia branch from the jurisdiction of the European 
Commission, and so laying a foundation for future conflict *. 

The rumoured cession of an island in the Mediterranean by 
Greece to Russia, to serve as a site for a naval station, raises 
definitely the question of the international] status of that kingdom, 
freed by Europe from Turkish misgovernment, and constituted 
independent by the Treaty of July 6, 1827. It points out, by way 
of contrast, the wisdom of the neutralizing of Belgium in 1830. 
As regards the cession of one of the Ionian Islands, by the Treaty 
of London of November 14, 1863, amended by the Treaty of London 
of March 29, 1864, the islands of Corfu and Paxo and their 
dependencies are neutralized, and the cession would be invalid as 
against Europe. As regards the other Ionian islands, a cession - 
would be plainly against the spirit of those treaties by which the 
British nation, with the design of uniting ‘the Hellenic people 
under one government, ceded the islands to Greece. As regards 
the cession of any portion of Greek territory, it is to be remembered 
that the object of the Treaty of 1827 was not to set up an agency 
for transferring territory to one or other of the Great Powers, but 
to establish, for the peace and security of Europe, an independent 
Greece. By Article V of that Treaty, the Powers agree not to 


' Treaty of London, March 10, 1883. ‘Art. III. La Commission Européenne 
n’exercera pas de controle effectif sur les parties du bras de Kilia dont les deux 
rives appartiennent a l’un des riverains de ce bras. Art. IV. Pour la partie du bras 
de Kilia qui traversera & la fois le territoire Russe et le territoire Roumain, et afin 
d’assurer l’uniformité du régime dans le Bas-Danube, les Réglements en vigueur 
dans le bras de Soulina seront appliqués sous la surveillance des Délégués de Russie 
et de Roumanie & la Commission Européenne. Art. V. Au cas ott la Russie ou la 
Roumanie entreprendrait des travaux soit dans le bras mixte, soit entre les deux 
rives qui leur appartiennent respectivement, l’autorité compétente donnera con- 
naissance & la Commission Européenne des plans de ces travaux dans le seul but de 
constater qu’ils ne portent aucune atteinte a I’état de navigabilité des autres bras. 

En cas de divergence entre les autorités de la Russie ou de la Roumanie et la 
Commission Européenne quant aux plans des travaux & entreprendre dans le bras 
de Kilia . . . ces cas seraient soumis directement aux Puissances. 

. Toutefois, en vue de sauvegarder les intéréts reciproques de la 
navigation dans le bras de Soulina et le bras de Kilia, le gouvernement Russe, afin 
d'assurer une entente A ce sujet, saisira les Gouvernements representés dans la 
Commission Européenne des Réglements de Pcage qu’il jugerait utile d’introduire.’ 

* See Times, December 26, 193. ‘ Russia and European Control of the Danube.’ 
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seek any extension of territory in the territorial re-arrangements 
concerning Greece; an unmistakable indication of the whole 
purpose of the Treaty. 

In view of recent discussions on the value and efficiency in war 
of European regulation of the Dardanelles and the Bosphorus. it is 
worth recalling that the present rule is based on the Treaty of Paris 
of March 30, 1856, as modified by the Treaty of London of March 13, 
1871. Originally the closure of the Straits against ships of war 
was a municipal regulation of Turkey, the Black Sea being a Turkish 
lake. When Russia acquired, by conquest, territory on that sea, the 
closure of the Straits was held cf moment by the other States of 
Europe. Accordingly it was taken under the protection of Europe 
by the Treaty of London of 1841, followed in this particular by the 
Treaty of Paris of 1856 and the Treaty of London of 1871. The 
last two Treaties are generally confirmed by Article LXILI of the 
Treaty of Berlin of 1878. Under the 1871 Treaty, the Porte is 
empowered to open the Straits to ships of war of allied powers, 
should this step be deemed advisable to secure the performance of 
the Treaty of Paris of 18561. 

The Quadruple Treaty of London of 1840 contemplated as possible 
a different method of securing the neutralization of the Straits. 
That method was to place Constantinople and the Straits under 
the safeguard of the Great Powers. This project no doubt suggested 
the subsequent proposals of writers on international law—to solve 
the problem of the sovereignty over the key of the Black Sea by 
placing the city and Straits under the control of a European 
Commission. 


Tue INTERNATIONAL SITUATION IN Eaypt. 


The international agreements which regulate the present situation 
in Egypt are the Convention of Constantinople of 1885, between 
the British and Turkish Governments, the Convention of Con- 
stantinople of 1888 between the Great Powers, and the Réglement 
d'Organisation Judiciaire of 1874 prolonged by Khedivial decree 
and other acts of State on the part of the various powers affected. 

The Réglement d’Organisation Judiciaire pour les Procts Mixtes 
expiring on February 1, 1894, has been prolonged for another 
quinquennial period by decree of the Egyptian Government. 
Applied to British subjects originally by the Agreement of 


' Treaty of London, March 13, 1871. ‘Art. II. Le principe de la cloture des Détroits 
des Dardanelles et du Bosphore tel qu’il a été établi par la Convention séparée 
du 30 mars, 1856, est maintenu, avee faculté pour Sa Majesté Impériale le Sultan 
d'ouvrir les dits Détroits en temps de paix aux batiments de guerre des Puissances 
amies et alliées, dans le cas ott la Sublime Porte le jugerait nécessaire pour sauve- 
garder l'exécution des stipulations du Traité de Paris du 30 mars, 1856.’ 
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Alexandria of 1875, it is now applicable under the Order in 
Council of 188g. Its working for the last twenty years supplies 
a useful illustration of the advantages in the administration of 
justice to be derived from a fusion of the originally separate 
consular jurisdictions of European States. It is also useful in the 
light it has thrown on the possibility of united action by European 
powers in relation to non-Europeans. 

The Convention of Constantinople of 1888, providing for the 
freedom of navigation of the Suez Canal, is another illustration 
of the possibility of such action. United Europe is interested in 
the maintenance of a free waterway to the East, and has taken 
joint action to place that desirable state of things beyond the 
influence of hostile operations from any quarter or of native caprice 
or maladministration. 

There was at one time a prospect that the unity of European 
action, now signalized in the administration of justice in Egypt, 
and in the regulation of the Suez Canal, might also be illustrated 
in the general government of the country. The French Govern- 
ment was invited in 1882 to co-operate with the British in the 
restoration of order in Egypt and in the foundation of a stable 
government under European supervision. As the weight of these 
heavy tasks was thrown on the British alone, their rights in Egypt 
must necessarily have been modified since 1882. It is important, 
therefore, in view of future developments, to consider the origin of 
the rights of the British Government in Egypt. 

The pressure of material facts, not concession from Sultan or 
Khedive, furnishes the origin of European, and more particularly 
French and Pritish rights in Egypt. The necessities of commerce 
with the East cause European rights to be independent of the 
wishes of any local administration. Specially in the case of 
France, the construction of the Suez Canal and of other great 
engineering enterprises has served to strengthen the claim of the 
French Government. As regards the British Government, its 
laborious task of the last twelve years, and the rights therefrom 
accruing, must be considered as strengthening those claims it 
possesses in common with other governments to demand guarantees 
for the maintenance of a free waterway through the Canal. But 
the rights of this kind of the other European powers must become 
insignificant in presence of those of the possessors of the Empire of 
India. 

That this has been the consistent position of the Pritish Govern- 
ment may be seen from the history of British intervention during 
the Russo-Turkish war of 1877. Lord Derby's Despatch of 
May 6, 1877, defines categorically British rights in the East, 
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and demands in particular that Russia is to abstain from attacking 
Egypt. The Despatch of Prince Gortschakoff of May }%, 1877, gives 
that express undertaking. British interposition on that occasion, 
therefore, shielded Egypt from a Russian invasion. 

No clearer proof could be adduced that the British Government 
has never based its rights on any concession from Turkish or 
Egyptian authorities than its interposition, and preparation to 
have recourse to arms, in 1877, five years before the actual British 
occupation of Egypt. 

The Convention of Constantinople of 1885 between the British 
and Turkish Governments cannot therefore be in any way the 
souree—can in fact only regulate the exercise of British authority 
in Egypt, and a possible termination to that authority. The 
agreement between the two Governments as to the arrival of 
a period within which withdrawal would be advisable is an event 
which has not yet happened: and on the happening of which it 
is apparently useless to speculate '. 


Tue British GOVERNMENT AND THE CHARTERED COMPANIES 
IN AFRICA. 


The simultaneous movement of so many of the European States 
towards the annexation and colonizing of African territory, has 
given occasion for the adoption of a better method in regard to 
disputes than settling them by peaceful means when they arise. 
It consists in preventing or lessening the probability of their 
arising. The Treaties between the Great Powers delimiting their 
respective spheres of influence in Africa show a growing perception 
of a common interest of Europeans in the face of barbarian races’. 
The charter of the British South Africa Company of October 29, 
1889, by its extension of reciprocal privileges to those of European 
descent, is sufficient proof of the British Government's perception 
that the interest of Europeans is one*®. The minimizing of the 


* Des que les deux Hauts Commissaires auront constaté que la securité des 
frontiéres et le bon fonctionnement et la stabilité du Gouvernement Egyptien sont’ 
assurés, ils présenteront un rapport & leurs gouvernements respectifs, qui aviseront 
& la conclusion d’une Convention réglant le retrait des troupes Britanniques de 
l'Egypte dans un délai convenable.’ 

* Agreement of Berlin (Great Britain and Germany), July 1, 1890. Arrangement 
of Paris (Great Britain and France), August 10, 1889. Declaration of London 
(Great Britain and France), August 5, 1890. Agreement of London (Great Britain 
and Portugal), November 14, 1890. And see Agreements with Germany April to 
June 1885, July 15, 1886, October to November, 1886, July 1887. Rules for future 
occupation of Africa, in General Act of the Conference of Berlin, February 26, 1885, 
ratified April 19, 1886. 

* Charter of British South Africa Co., Westminster, October 29, 1880, ‘The 
opening up of the said territories to the immigration of Europeans.’ Compare 
corresponding passages in the Charter of the British East Africa Co., September 3, 
1888, and of the National African Co. (now the Royal Niger Co.), July 10, 1886. 
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prospect of internecine warfare between Europeans must be 
counted as tending to the strengthening of the Law of Nations by 
showing clearly that its base is racial. 

The historic policy of the British Government, justified by its 
greatest success in India, to extend its colonial empire through the 
agency of commercial companies, is now being pursued in Africa. 
It is therefore desirable that a clear understanding should be 
arrived at as to the nature of the international responsibility 
towards Europeans of other nationalities, which may arise from 
the acts of the Chartered Companies. 

The allegations made by Belgians of the Congo State—a creation 
of international compact '—that agents of the Royal Niger Company 
had furnished arms to Arabs in the interior, in violation of the 
Slave Trade Convention; the allegation of French envoys that 
they had been impeded in their journeys by agents of the same 
Company ; the proximity in South Africa of Portuguese, Germans, 
and Dutch to the field of operations of the British Company—all 
render it desirable that there should be no doubt as to the nature 
of the obligation, as well as of the remedy, in respect of well-founded 
complaints. 

It is therefore satisfactory that the highest English tribunals 
should have been called on to define this relation. In the case of 
the Portuguese Company of Mozambique instituted against the 
British East Africa Company the view of English Courts is seen 
to be that the British Government is responsible for acts of the 
Chartered Companies in so far as they are acts of State, and not 
simply commeréial contracts*. But its responsibility is diplomatic, 
and is not to be adjusted in Courts of law. As Mr. Justice Wright 
expressed it, aggrieved Portuguese may seek redress for acts of 
State of the Company from the Crown. In the language of the 
pleading of the East India Company in the case of the Nabob of 
Arcot, in 1791, the Company is the delegate of the British Govern- 
ment, in so far as regards acts of State. 

The discussion raised in Parliament as to the action of the 
British South Africa Company in its military operations against 
the Matabele chief Lobengula, and the alleged violation of Inter- 
national Law involved in the shooting of his envoys, bring again 
into prominence the fact that the foundation of the Law of Nations 
is race. The community of beliefs, opinions and customs, which is 


' Conference of Berlin, General Act, and see Convention of Berlin, December 10, 
1884 (Great Britain and the ‘King of the Belgians, acting as Founder of the 
International Association of the Congo’). 

* Companhia de Mogambique v. British South Africa Co., 92, 2 Q. B. 358, 375, 61 L. J. 
Q. B. 663 ; '93, A. C. 602, 6 R. Jan. 1, 63 L. J. Q. B. 70. 
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shared by all sections of the European race in Europe and all over 
the world, alone renders international laws of war efficient or even 
possible. The alleged execution, or the manner of it, are disputed; 
but the appeal to the Law of Nations makes it essential to recall 
that the reciprocity of obligation it assumes, the mental basis it 
rests upon, are the historic inheritance of the European race. The 
obligations of justice and humanity are not to be confined in their 
exercise to Europeans, but the rules of the Geneva Convention can 
have no true application in wars against enemies of civilization 
who do not acknowledge their force. 


SPAIN AND Morocco. 


The attack by the Riff tribes on the Spanish forts at Melilla, and 
the despatch of an army of 20,000 troops to Morocco, seemed at one 
time to have determined Spain to take part in’ the great European 
movement towards the subjugation of Africa already participated 
in by British, French, Italians, Portuguese, Belgians, Germans and 
Dutch. This step seems now postponed at least’, 

The only question of International Law likely to.arise, as distinct 
from those already touched on in regard to African colonization, 
would be the effect on British and other consular jurisdiction of 
a Spanish annexation. British consular jurisdiction in Moroceo, 
of which the Supreme Court of Gibraltar is the Court of Appeal, 
is established by the Treaty of Tangier of December 9, 1856, 
and the General Treaty of Madrid of July 3, 1880, and regulated 
by British Orders in Council. Following the precedent of Tunis’, 
the British consular jurisdiction would cease ipso facto on any 
Spanish annexation. 

Notwithstanding the intentions attributed to the British Govern- 
ment by various continental writers, it seems hardly probable that 
any question would arise of a revival of ancient British treaty 
rights to the ownership of Tangier. It is true that British 
abandonment of the territory—-which formed, with Bombay, part 
of the dowry of Catherine of Braganza—was not a cession to Spain. 


FRANCE AND MADAGASCAR. 


The recognition by the British Government of the French 
Protectorate over Madagascar in exchange for the cession of 


' [The consequences of the late Sultan's death, which has occurred since this 
paper was in print, remain to be seen.—Eb. | 

* British Order in Council, December 31, 1883, ‘ British subjects in the Regency 
becoming justiciable by the said French Tribunals.’ 
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French rights over Zanzibar, has given rise to not a few novel 
questions of International Law’. 

The United States Government has not recognized the Pro- 
tectorate, and treats with the native Hova government direct, 
instead of through the French Resident. Again, certain British 
subjects are accused by the French of having imported arms to 
assist in an insurrection of the Hovas against the Protectorate. 

As regards the first matter, it seems regrettable that in a case in 
which the interests of the United States can hardly be involved, 
the British recognition of the French Protectorate should not be 
acquiesced in by the American Government. The concern of the 
United States for the progress of civilization among the inferior 
races should not be the less vivid from the fact that the vexed 
problem comes home in the case of the remnant of the American 
red men and in that of the seven millions of emancipated negro 
slaves in the Southern States. Any effect the United States 
action can have must only be to induce France to convert its 
protectorate into annexation by force of arms. 

As regards the second point, British international responsibility 
is undoubted. Facts such as those alleged, if proved, would give 
rise to a new Alalama claim. | 


FRANCE AND SIAM. 


The recent French naval operations in Siam, and the Treaty of 
peace which was their termination, have left as a result a singular 
question of International Law*. The state of the right bank of 
the Mekong may be described as anomalous. It is left nominally 
under Siamese dominion, but the Siamese are forbidden to maintain 
troops within twenty miles of the bank, or to put war-steamers on 
the Great Lake *. 

Who is responsible for disorder, and possible injury inflicted on 
British or other travellers? From a jural point of view at least, a 
policy of frank annexation would be less confusing in its results. 
Then France would be plainly responsible. 

The policy advocated by both British and French writers of the 
creation of a ‘buffer State ’—to prevent friction, would not at all 
interfere with the existence of the international anomaly referred to. 

The retention of the fortress of Battambang as a guarantee for 
the execution of the Franco-Siamese Treaty furnishes an instance 


' Declarations of London, August 5, 1890, II. Art. 1. The British Government 
‘recognizes the Protectorate,’ ‘ with its consequences,’ 

* Treaty published October 3, 1893. 

* Treaty, Art. 2. 
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of almost the sole surviving method of treaty-guarantee under 
International Law. 

The Treaty is also noticeable for the clear distinction it draws in 
terms between ‘citizens’ and ‘subjects’ of the French Republic. 
As conducive to clearer ideas on the relations between European 
States and subject races, the precedent is memorable. In British 
official language, the ungraceful cireumlocution—‘ British-protected 
person’ is made to do duty for the word ‘subject ;’ as the latter 
word is already used to denote a capacity which is, strictly speaking, 
that of British citizen. 

There is some confirmation of the original report that the Tartar 
Government of China was to be invited to assume the sovereignty 
of a proposed ‘buffer State’ between British and French possessions. 
If such a design be entertained, it certainly seems a rather gratuitous 
method of preparing the way for future trouble with the common 
danger to Europeans in the East. 


JAPAN AND European CoNSULAR JURISDICTION. 


The Oriental agitation which originated some twenty-five years 
ago in Egypt against the extra-territorial jurisdiction of European 
Consuls has now spread to the far East. The Chinese method of 
making war on this jurisdiction is indirect and covert; but of late 
the Japanese has been more avowed. Inasmuch as all impartial 
European residents in the East are unanimous in regarding the 
consular jurisdiction as the chief protection of European life and 
honour, it seems important to point out two fundamental errors 
which underlie the whole agitation. 

It is not by virtue of the Treaty of Yedo', entered into with the 
Tycoon, that the right of British consular jurisdiction exists. The 
Treaty only recognizes and regulates the exercise of the right. 
The right would exist if the Treaty were abrogated. It has been 
for centuries a positive rule of the Law of Nations not to abandon 
Europeans to the criminal jurisdiction, or rather to the distantly 
analogous criminal institutions, of non-European races. 

The other error consists in supposing that the new Japanese 
Codes, framed on European models, can make any difference. It is 
not the texts of the law, but the administration of the law, the 
application of the texts, that is in question. European codes are 
idle words without European Judges. 

The contention, therefore, that the Treaties with Japan are 
abrogated by change of circumstances, springs from a total 


* August 26, 1858: extended to the Mikado by British Order in Council, May 13, 
869. ’ 
1869. 
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disregard of the true basis of the Law of Nations'. The com- 
munity of law, on which the Law of Nations rests, is the product 
of slow centuries of the life of the European race, and cannot 
incorporate, by a sudden movement, foreign elements. The diplo- 
matic comedy of admitting the Turkish Government, by the Treaty 
of Paris of 1856, to the ‘Concert of Europe,’ has had no effect but 
to continue the misgovernment of Christian subjects of the Porte. 


Tue Unttrep States CHINESE Exciuston Act. 


The United States Chinese Exclusion Act, from the point of 
view of International Law, presents an aspect deserving of serious 
attention. 

The general right of States to exclude alien elements, even as 
among States of the European race, is admitted under International 
Law, and the exercise of the right is to be left to the discretion of 
each State, guided alone by its own judgment of public expediency 
and justice. 

The right is certainly not less in regard to subjects of States not 
members of the Family of Nations. In the particular case of 
China, the right is strongest of all. It argues a considerable degree 
of hardihood on the part of the Tsung-li Yamén to appeal to the 
Law of Nations on this head of alien exclusion—assuming for the 
moment that the Tartar Government is entitled under any circum- 
stances to appeal to that law*. For the Tartar Government 
rigidly excludes foreigners from China except in a few treaty 
ports. In all that extensive territory of 400 millions of inhabitants, 
there are, omitting some philanthropic missionaries, only 8,000 
persons of the European race *. 

Foreigners are not allowed to reside anywhere except in the 
treaty ports. An exception, of a validity disputed by the Tartar 
Government, exists in the case of missionaries*. Foreigners are 
not even allowed to pass into the interior except registered in an 
official register, and provided with official permits. 

But the facts transcend the letter of the Treaties. Travel in 
China is most dangerous, owing to officially fomented riots against 

1 See Professor Paternostro, of Tokio, in the Revue de Droit International, 1891, 
pp. 5 and 176: and M. Kentaro Kaneko, 1893, p. 338. And the reply of Sir Travers 
Twiss to the first named—1893, p. 213. It is to be regretted that such an un- 
realizable hope as to the abandonment of consular jurisdiction should be even 
hinted at in the United States and British Treaties with Corea of 1883. Professor 
De Martens rightly refuses to regard the jurisdiction as a revocable privilege depending 
en the will of non-European rulers. 


* Times, August 19, 1893. 
* In 1892, only 8,107, Clunet, 1892, p. 546. Only 25 American merchants in 


China, T. J. Geary in North American Review, July, 1893. 
* R. S. Gundry in Fortnightly Review, July, 1893. 





268 The Law Quarterly Review. [No, XXXIX, 


foreigners. Residence in the interior, even for the missionaries 
allowed under Tartar protest to reside, is accompanied by daily 
peril to life '. 

The remarkable contention, therefore, of the Tsung-li Yamén 
that the presence of 110,000 Chinese subjects on American soil 
cannot be terminated without breach of International Law, may be 
summarily dismissed. There is none of that reciprocity on the 
side of the Tartar Government which underlies all valid claims to 
appeal to the European Law of Nations. 

From the point of view of treaty stipulation, the contention of 
the Tsung-li Yamén is still more invalid. The Burlingame Treaty 
of 1868 was in effect simply a stipulation that the Tartar provincial 
mandarins would not prevent Chinese labourers from emigrating— 
emigration hitherto having been a Tartar crime equivalent to 
desertion—and not at all a promise to admit, regardless of conse- 
quences, unrestricted Chinese immigration. The British Treaty 
with China has been officially interpreted by the British Govern- 
ment in that sense*. The later United States Treaty of 1882 
sanctioned the exclusion of Chinese labourers; and it is on record 
that, during the negutiations of 1888, the Tsung-li Yamén actually 
suggested their permanent exclusion from the United States *. 

This last fact points to the necessity of considering the real 
motive of the Tartar Government in pretending to regard as a 
grievance a measure towards which they really have no objection. 
A well-known British administrator gives us the clue to their 
policy*. They wish to manufacture grievances to serve as diplo- 
matic material in their efforts to secure the abrogation of the 
consular jurisdiction. And they want the consular jurisdiction 
abrogated in pursuance of the settled Tartar policy to exclude the 
European race from China, lest the downfall of their rule over the 
Chinese millions should ensue from European inspection of their 
methods of government. 

Not to enter into detail into Russian precedents and those of 


other States of the Family of Nations, it will be sufficient to refer | 


to British precedents, which are instructive in their confirmation 
of the international legality of Chinese exclusion as well as of its 
constitutional validity. Suffice it to say, that the Australian Acts 
have been upheld by the Judicial Committee of the Privy Council ®. 


* See the whole series of Blue Books on China; and particularly Blue Book, 
China, No. 1 of 1892. And H. N. Lay, Relations with China, 1893. 

2 Lord Knutsford in the House of Lords and Baron de Worms in the House of 
Commons, June, 1888. 

2 President’s message to Congress on 1888 Act. 

‘ Sir J. P. Hennessy, Nineteenth Century, 1888, p. 617. 

* Musgrove v. Chun Teeong Toy, '91, A.C. 272, 60 L. J. P. C. 28. 
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The Canadian Act has never had its validity disputed. It is to 
be remembered that the British treaty relations with the Tartar 
administration are the same as those of the United States. 

Apart from the rule of reciprocity under the Law of Nations and 
treaty rights in particular, the justice of Chinese exclusion remains 
to be considered. For the League of the States of Christendom, 
justice, we must believe, is ever the highest policy, and considera- 
tions of justice must form a fundamental part of International Law. 
The justice of Chinese exclusion is clear when we once apprehend 
that it is a matter of life and death to the European race to keep 
to itself those temperate regions, such as the United States and 
Australia, in which alone they can live in health. As has been 
pointed out, Europeans are denying to the yellow race nothing 
which it cannot find in its own country—with its vast uncultivated 
territory in Manchuria, the ‘land of grass’—and in other regions, 
such as the Malay peninsula, where the white man can be only an 
exotic’. That the industrial extermination of the white labourer 
is the inevitable result of unrestricted Chinese immigration has 
been proved beyond question in America and Australia. It is 
understating the case to say that the standard of existence of the 
white labourer is lowered by Chinese competition. The white 
labourer cannot subsist on the wages of the Chinese, whose wants 
are fewer, as a result chiefly of his lower stage of civilization, and 
partly of the fact that, unlike the white man, he has no family to 
support. The white labourer is simply starved out of existence, or 
driven out of the country. In a word, justice to Europeans demands 
Chinese exclusion. 

If any conclusion is to be drawn from these considerations, it 
must be that international action to strengthen the hands of the 
United States may be fairly expected from the Mexican, Canadian, 
and British Governments in the repression of Chinese immigration 
over the United States borders ; and from all States of the Family 
of Nations at Pekin, where the Council of Foreign Ministers has, 
as a necessity of self-defence, assumed an almost corporate 


existence *. 


ANARCHISTS AND ASYLUM. 


The validity of the claim of accused Anarchists to the asylum 
which International Law accords to political refugees has been 


! C. H. Pearson, National Life and Character, p. 16. 
? See Blue Book, China, No. 1 of 1892, and Tartar protest against the ‘joint 
notes’ of the Foreign Ministers. 
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raised recently in English Courts, in the case of fugitives whose 
extradition was demanded by the French Government '. 

The Treaty of Extradition between Use French and British 
Governments, like all modern Treaties of a like character, declares 
that political offences are not extraditable*. The English Court 
of first instance held that the offence of complicity in Anarchist 
outrages by means of explosives used in Paris was not an offence 
of a political character. The ground alleged by the magistrate 
for this decision—that the Anarchists’ motive of general hostility 
against all governments rather than against one in particular 
prevented the offence from being political—has not been adopted 
by the Queen's Bench Division, which holds the Anarchist offences 
non-political on a different ground*®. To constitute a political 
offence there must be two parties in a State, each seeking to impose 
its government on the other; and the offence must be primarily 
directed against a Government, and only incidental against 
private persons. It holds as a fact that the Anarchists do not seek 
to impose government, and direct their outrages primarily against 
citizens. 

Not to stop to dispute these decisions of fact, it is at least 
arguable that to describe the Anarchist outrages as non-political is 
to apply to the term an unusual and forced construction. If 
political offence means anything it must mean one committed 
with the object of altering political institutions *. 

The truth is that facts, as usual, have outgrown the law. The 
Anarchist offences are political: but were not contemplated by 
the framers of the Treaties as conceivable. It would be simpler to 
say that although political they are extraditable. This, however, 
would necessitate the revision of present Treaties. To hold that 
they are not political is simply to supplement the dacunae of treaty 
and statute by judicial legislation. This may be a ready road, but 
the confusion of terms is not a trifling objection. 

Neither can the mere atrocity of the Anarchist outrages—though 


not stated as a ground for the decisions referred to—be held to . 


1 Frangois case, Times, March, 1893. Meunier case, Queen’s Bench Division, 
June 11, 1894. 

2 Treaty of Paris, August 14, 1876, ‘No accused or convicted person shall be 
surrendered if the offence in respect of which his surrender is demanded shall be 
deemed by the party upon whom it is made to be a political offence.’ 

* The Institut de Droit International, in its revision, in 1892, of the Resolutions 
of Oxford, added the following declaration :— 

‘Ne sont pas réputés délits politiques les faits délictueux qui sont dirigés contre 
les bases de toute organisation sociale, et non pas seulement contre tel Etat déterminé 
ou contre telle forme de gouvernement.’ 

* In Reg. v. Polti (Central Criminal Court, May 4, 1894), it was stated that the 
Italian Consul had refused to provide for the defence of the accused Anarchists on 
the ground that the prosecution was by the English Government and the matter 
consequently political. 
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render the offence non-political. Else the Gunpowder Plot of 
English history was non-political and Guy Fawkes was not 
a political offender. 

That, however, the Anarchist offences do not fall within the 
different categories of offences which hitherto have had asylum 
accorded to them is obvious on a reference to the history of the 
right of asylum. Taking the date of the Commonwealth of 
England—or that of the Peace of Westphalia of 1648—as marking . 
the origin of the modern Law of Nations independent de jure as 
well as de facto, it will be seen that the cases in which the right of 
asylum was exercised are divisible into three classes, and arose 
from dominant facts of the social life of the people of Europe. 
The first class of cases are those of religious persecution, wherein 
the States of different sections of the Christian Church extended 
asylum to fugitives of their respective faiths. The next class 
comprises the cases of asylum to fugitive slaves—that unantici- 
pated deduction from the Roman Law theory that all men are 
equal by nature. The last class, the largest, comprises the cases 
of those revolutionists who endeavoured to introduce on the 
Continent of Europe political institutions framed on principles of 
‘constitutional liberty '—that heritage of the Interregnum of 1650 
and of the Revolution of 1689. 

In every case of asylum the fugitive came to a community which 
agreed with him in objects always—religious, personal, political 
liberty—in methods usually. Unless an Anarchist community 
existed, there could hardly be asylum for Anarchists. 

In the case of Ju re Castioni', the English Court refused to 
surrender a fugitive accused of a homicide of a non-combatant. 
That decision has been commented on as deciding that a political 
motive is irrelevant in considering the nature of an offence 
with a view to extradition. All that it decided was that 
political motive is not all-sufticient—there must also be 
a political disturbance. It has also been quoted as disposing of 
difficulties in the interpretation of political asylum. It is clear, 
however, that facts have created a new set of difficulties. In 
short, the decision in the Castioni case was a genuine interpretation 
of the existing rule of asylum, as recognized by English Law. The 
decisions in the Anarchist cases are an attempt to supplement 
the existing law, by declaring non-political what is obviously 
the reverse. 

It seems simpler and more logical to say that, political or not, 
offences of the kind are not a subject for the exercise of the right 


In re Castioni, ’91, 1 Q. B. 149, 60 L.J. M. C. 22. 
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of asylum. How modern much of the right of asylum is may be 
measured by consideration of the fact that until quite recently the 
British Government was under treaty-obligation to surrender to 
Portugal ‘rebels or fugitives’—an obligation arising from the 
Treaty of 1654, concluded by the ‘ Republic of England,’ renewed 
in 1810. 


Progress OF INTERNATIONAL Law. 


Among recent developments of International Law, and of that 
mental basis in the European peoples on which it rests, is clearly 
traceable a growing sense of the true limits of the law. It is being 
more clearly perceived year by year that the Law of Nations is the 
appanage of the community of Christendom—the customary code 
of the European Family of Nations the world over. 

Notwithstanding the terrifie growth of European armaments, 
and the incessant tendency towards fratricidal strife fomented by 
the warlike spirit and professional militarism in Europe, the 
increase ever continuing, in the means of communication, while 
making clearer the race limits of the‘Commonwealth of civilized 
States, draws closer the bonds which unite that great republic. 
The disruptive mental tendencies—religious, nationalist, dynastie— 
which four centuries ago completed the sundering of that 
Commonwealth have in much spent their force. The physical 
obstacles of distance and time, which contributed to that great 
calamity are now relatively at an end — notwithstanding the 
subsequent dispersion of European peoples to all quarters of the 
earth. The Imperial City—whose order we re-arrange, on whose 
foundations we build—is again taking clear shape in the minds 
of men. 

The immediate signs of the day, indeed, foretell a war among all 
civilized States of magnitude unparalleled, and of possibilities of 
scientific destruction impossible to gauge. The formal incorpora- 
tion into a political Commonwealth of the European peoples, 
towards which a great writer holds is the tendency of the Law of. 
Nations, seems yet in the distant future’. But, as the reaction 
following on one great war set on a secure foothold the system of 
Grotius, so we may hope that the mental revulsion which must 
follow the next great conflict will deepen that perception of the 
unity of the peoples of which the Law of Nations is the formal 
expression. 

The unity of the Family of Nations in its relation towards races 
of lower development is illustrated by the series of Treaties which 


* Bluntschli, in Laurent, Droit Civil International, i. 165. 
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delimit in Africa the spheres of influence of the Great oie It 
is in a minor degree typified in the policy towards Chinese 
immigration which now unites the two great branches of the 
English-speaking community and the Russian Empire. It is 
typified, too, in the gradual incorporation at Pekin of the Council 
of Foreign Ministers, which takes joint action in all emergencies 
which affect European citizens. It is illustrated in the series of 
agreements and statutes which prohibit the supply of arms to 
uncivilized peoples. It is further symbolized by the steady policy 
of all States of the Family of Nations in upholding the shield of 
exterritoriality over those citizens who reside among non-European 
races. 

The unity of the Family of Nations in its internal relations has 
had many recent proofs, and it is becoming more clearly perceived 
that its interest is one, however temporary jealousies may divide. 
The many International Conventions and International Bureaus 
recently instituted, testify to a growing perception that the civilized 
world is one for the protection of civil rights. The spread of 
Treaties of Extradition testifies to a like perception in regard to 
more serious inroads on the rights of the citizen. The European 
Commission of the Danube has become a permanent instead of 
a temporary symbol of the joint action of Europe. The cessation 
of consular jurisdiction which follows on the annexation of 
territory previously in uncivilized hands, téstifies to a common 
reliance on the justice of every State of the Family of Nations. 
The growing tendency to appeal to arbitration for the settlement 
of minor differences has been happily crowned by the settled 
adhesion to that custom of the English-speaking States. 

When the truth is universally acknowledged that the Law of 
Nations is the law of the ruling minority of the earth, many 
difficulties of its development will be removed from the path. 
When the truth, of which a British General has opportunely 
reminded us', is brought home to the consciousness of the 
Commonwealth—that every consideration of justice and humanity 
calls for the perpetuation of its rule over the inferior races— 
the outlines of an International Code will be within measurable 
distance. When the truth, that the maintenance of that rule is of 
life and death to the European peoples, comes home to the minds 
of all citizens of the Commonwealth, mental unity will be 
transmuted into political incorporation. 

M. J. FARRELLY. 


' Lord Roberts, Times, December 4, 1893. 





REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. } 





Die Theorie der Exceptionen nach klassischem rimischem Recht. Von 
J. von Koscuempaur-Lyskowskr. iter Band, ites Heft: Der 
Begriff der Exceptio. Berlin: J. Guttentag. 1893. 8vo. xxiii 
and 174 pp. 


Tuts is the first Part (Heft I) of the first book of what promises to be 
rather an elaborate work on the meaning and effect of the Exceptio in 
the Roman Law. It is a genuine product of a German workshop. It 
follows somewhat on the lines of Lenel’s ‘Ursprang und Wirkung der 
Exceptionen’ and a similar treatise by Eisele, but the author has got certain 
new views upon the subject which he states with clearness and much 
erudition. 

The common view about the Exceptio is that it was first introduced by 
the praetors, on grounds of Equity, as an indirect means of defence to an 
action. It was made use of in order to enable a defendant to defeat a claim 
which, though well founded in law, was liable to material objections which 
would have made its enforcement inequitable. In other words, the Exceptio, 
while leaving the plaintiff's right formally subsisting, deprived it of all 
actual effect. It was made formally operative by the praetors inserting in 
the intentio of the formula a direction to the judge to inquire whether there 
were particular circumstances affecting the plaintiff’s claim (e.g. the 
presence of mala fides), and to absolve the defendant if such were proved 
to exist. This is the notion of the Exceptio which seems to be indicated by 
Gaius in his Institutes (IV. § 116). 


Mr. von Koschembahr-Lyskowski, however, traces the origin of the 


Exceptio to a more fundamental conception. He holds that it arose out 
of an early realized distinction between substantive and applied law— 
between what he calls ‘objektives Recht als solches’ and ‘ objektives Recht 
in seiner Anwendung.’ The former of these categories represents the idea 
of legal institutions theoretically considered—the ipsum jus; the latter 
category is concerned solely-with the various means by which claims arising 
out of such legal institutions may be enforced by the tribunals—the 
actiones. 

The principles of the law as such, says the author, though they do 
generally do not always harmonize with the law in its application ; the 
two may be in opposition to each other. And this want of harmony 
is shown by the Exceptio. Where the law as such has been left unaltered 
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in its application the action to enforce it will take full effect; where its 
principles have been modified or reformed in their application an Excep- 
tion will be available. In other words, an alteration of the law in its 
application is effected by the Exceptio. But by the Roman jurists, it is 
said, it was only ‘objektives Recht in seiner Anwendung’ that was re- 
garded as of practical importance; substantive right as established by 
custom or statute was comparatively indifferent to them; it was to the 
development of the law in its processual form that they devoted themselves. 
This view of the matter is supported by, inter alia, the frequent opposition 
in the texts between the expressions ipso iure and ope exceptionis—an 
opposition which does not depend upon that existing between ius civile 
and ius praetorium, because even the Civil Law recognizes Exceptions, as, 
for example, the lex Praetoria, the Senatus-consultum Velleianum, &c. In 
short, in the author's view a plaintiff or claimant could only be said to 
have a positive legal right when he not only had an action but his action 
was not invalidated by the existence of any Exception, 

We cannot say that the arguments by which the author supports his 
theory are at all convincing. On the contrary the theory, viewed in the 
light of the texts, leads to numerous difficulties. It is difficult to see, for 
instance, how the rules as to prescription or compensation, as defences to 
an action, are to be explained by it. Is it to be said that the plaintiff in 
an action in which such exceptions exist has no substantive right remaining 
and that they are to be given effect to by the judge whether pleaded or 
not? For another thing the logical analysis involved in the distinction 
between the law as such and the law in its application is much too abstract 
to have been realized by the Roman jurists of the Republic, who were above 
all things practical lawyers. Further, it seems necessary for the author's 
theory to hold that Exceptiones were admitted in the old forms of Quiri- 
tarian actions (the legis actiones), but of this there is no evidence. No 
doubt the later statute law, following the example of the praetorian 
method, introduced particular Exceptions which were to be enforced by 
the magistrates, in order to render ineffectual in action a right existing 
under the Jus Civile, as in the Senatusconsultum Velleianum and Senatus- 
consultum Macedonianum, but this was done only occasionally and had 
apparently no such significance as the author supposes. 

In the latter portion of this Heft (pp. 115-170) the author proceeds to 
apply his general theory to particular kinds of Exceptions, and he takes 
as an illustration the Lxceptio doli in its relation to an action based on 
a Stipulatio. In doing so he marks a distinction between what he calls 
formal-stipulation and causal-stipulation—the former embracing all cases 
in which the contracting parties had as their sole object the creation of 
a verbal contract without the presence of any material element inducing it ; 
the latter being based upon some material element such as loan or sale. 

In an Index prefixed to the volume the author gives a valuable collection 
of all the places in the classical sources of the law in which the words 
exceptio, excipere, replicatio, replicare, duplicatio, duplicare, and triplicatio 
are to be found. 

On the whole, it must be acknowledged that, while there is reason for 
doubting the soundness of Mr. von Koschembahr-Lyskowski's views, his 
work is one of much ability and characterized by thorough acquaintance 
with the Roman texts and modern literature of the subject. 

H. G. 
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A Treatise on the Foreign Powers and Jurisdiction of the British Crown, 
By Witutam Epwarp Hatt. Oxford: Clarendon Press; and 
London: Stevens & Sons, 1894. 8vo. xv and 304 pp. 


Tuis is a masterly performance, as might be expected from the author of the 
standard English text-book upon International Law. It deals with topics 
which, while of gieat practical importance, have hitherto been very imper- 
fectly explored, and could indeed be explored to good effect only by one 
whose previous studies have specially equipped him for the enterprise. 

It may perhaps be doubted whether, as a work of art, the book does not 
suffer from the attempt to comprise in it, probably with a view to rendering 
it, as far as possible, a complete vade mecum for consuls, classes of questions 
which have little in common. Hence a certain lack of unity, and a some- 
what ambiguous title. The ‘Foreign Jurisdiction’ of the British Crown 
is well enough known, but what precisely are its ‘Foreign Powers’! 
Mr. Hall explains in an introductory chapter in what sense he uses this 
term; and we gather that the topics with which he proposes to deal are 
what we should be inclined to describe as: (1) the machinery which a State 
is tacitly permitted to organize in -foreign territory, for facilitating, or 
recording, acts performed by, or events affecting, its subjects while therein 
resident ; and (2) the coercive jurisdiction which is expressly conceded to 
a Western State in Oriental countries, or is assumed by it in uncivilized 
quarters of the globe. The two things are essentially different, and would 
best be discussed in separate treatises. If, for practical reasons, they must 
be dealt with in one and the same volume, it would seem preferable to draw 
the line between them as above, i.e. between non-contentious machinery 
and coercive jurisdiction, rather than to distinguish, as Mr. Hall has done, 
between ‘Powers and Jurisdiction of the Crown in States of European 
civilizaticn,’ and ‘ Powers and Jurisdiction of the Crown in Eastern States, 
in Protectorates, and in barbarous countries.’ The fact is that what Mr. Hall 
means by the ‘Powers of the Crown’ are very similar all the world over; 
while its ‘Foreign Jurisdiction’ is exercisable only in Oriental and bar- 
burous countries. Mr. Hall’s derivation of both species of rights from the 
well-established right of a State to protect its subjects from ill-treatment 
is also open to question. The right of a State to insist that its subjects, 
who, as Grotius says, ‘sunt quasi pars Rectoris,’ shall everywhere be free 
from injury, is rudimentary and obvious. But the right to exercise adminis- 
trative functions in foreign territory is precarious and of comity only, as 
may be seen in the stringent prohibition to any but German officials to 
administer an oath in Germany; while the foreign exercise of coercive 
jurisdiction is derived either from Treaty with an Oriental Power, or from 
quasi-sovereignty in an uncivilized country. On such points as these 
Mr. Hall is, however, well entitled to his own opinion, and there can be 
no doubt as to the value of the information contained in his book, or the 
skill with which he has managed to give a clear account of very tangled 
matters. He has had access to unpublished and confidential documents, 
and has made discreet use of his advantages. He has an admirable 
chapter upon the strangely misunderstood topic of ‘ Protectorates and 
Spheres of influence’; and in a manner which leaves nothing to be desired, 
and has never before been attempted, he discusses every question with 
reference to the British Constitution as well as to the Law of Nations. The 
Appendix contains the relevant Acts of Parliament and some of the Orders 
in Council. Besides a general index, there are indices of Statutes, of 
Orders in Council, of Cases and of Treaties. T. E. H. 
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The Laws and Jurisprudence of England and America: being a series of 
Lectures delivered before Yale University, by Joun F. Ditton. 
Boston: Little, Brown & Co. London: Maemillan & Co. 1894. 
La. 8vo. xvi and 431 pp. (16s. net.) 

Jup¢B DiLLon writes in a generous and welcome spirit of piety towards 
the Common Law and the legal antiquities of the mother-country, and is 
abundantly courteous in acknowledgment and citation of English lawyers’ 
work. Besides this, he wins the sympathy of the present reviewer at all 
events by relegating to a very subordinate place the bare and bald analysis 
with which the name of Jurisprudence has been too much bound up in 
England for the last generation or more. He rightly vindicates as the field 
of Jurisprudence the whole scientific treatment of law: nothing more, 
therefore not speculative ethics or politics; but also nothing less. We 
should think well of such a book as a whole even if we thought less well 
of it in detail. Let us hasten at once to say that Judge Dillon is anything 
but an unpractical jurist. He has administered both Federal and State 
laws, and is the author of a well-known treatise on municipal corporations. 

This book is intended, in the first place, to give American students a taste 
for the history of our system, ‘ our law in its old home,’ as well as to intro- 
duce them to the general lines of its American development. So far as we 
can judge, it is excellent for those purposes. It does not profess to be, as 
it could not be, specially adapted for English purposes: but English students 
may consult many parts of it with advantage, and matured English lawyers 
who wish to revive their antiquarian memory, or to put themselves at the 
point of view of a thoughtful modern American, will find it pleasant and 
profitable reading. Our judicial system and the Inns of Court are treated 
with a light hand, but with adequate knowledge of things both new and 
old; and the remarks on such practical topics as trial by jury and the 
possibilities of codification carry a greater weight of well-considered expe- 
rience than will be found in them, perhaps, at first sight by unprofessional 
readers, or even by lawyers who have never tried their own hand at this 
kind of exposition. 

The learned author believes in trial by jury, but regrets the extreme 
narrowing of the functions of the Court which has been introduced by the 
statutes and constitutions of some American States. Few English lawyers 
will differ with him on this point. He is also an advocate for progressive 
and cautious codification, a subject on which American opinion is still 
much divided. The premature and over-ambitious New York Codes have, 
in our opinion, done much to perplex it with irrelevant matter. Judge 
Dillon complains that the habit of submitting to the Courts printed ‘ briefs’ 
which are really elaborate arguments is causing oral arguments to degene- 
rate. This is an evil of which we have not much experience here. If with 
us anything tends to leave no room for the arguments of the Bar, it is the 
oratory of aggrieved plaintiffs in person. St. Paul cannot have been ac- 
quainted with the female plaintiff in person; otherwise he would perhaps 
not have limited his censure to speaking in the church. There are some 
good illustrations of the scale on which American business has to be done. 
Men often go a thousand miles to argue a case; and Judge Dillon mentions 
one case in his own experience where opposing counsel from the extreme 
East and the extreme West met by special trains at Santa Fé in New 
Mexico, the full text of the pleadings having been sent on by telegraph. 

It may be worth while to point out a few small slips. The Common Law 
cannot be said to supply the rule of action ‘in all the British colonies and 
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possessions. One notable exception, the Province of Quebec, is not so very 
far from Yale. It is true that English criminal law prevails almost every- 
where, even where some other system of civil redress wholly or partly holds 
the ground, and that English judicial methods and the authority of decided 
cases have prevailed (we believe) without exception. It is not strictly 
correct to say that Bacon’s scheme for restoring official reports ‘bore no 
fruit.’ The fruit, such as it was, was Hetley’s Reports (see Wallace on the 
Reporters, ed. Heard, p. 270). On p. 214 /udean is misprinted for Indian 


in a familiar quotation. 
F. P. 


The Law relating to Shipmasters and Seamen. By Joseeu Kay, QC, 
Second E:ition, by the Hon. Joun Wittiam Mansrie.p and 
Grorce Wituiam Duncan. London: Stevens & Haynes. 1894 
La. 8vo, xevi and 825 pp. 


Tuis second edition is a distinct improvement upon the first. In the 
first place it consists of one volume; and that not too large for handling, 
instead of, as in the first edition, two volumes. In the second place Mr. Kay's 
practice of printing Acts of Parliament and commentary in one and the 
same type has been very wisely departed from. The words of an Act of 
Parliament have a virtue and too often a meaning which no other words 
can possess, and no more serious defect can exist in a legal text-book than 
the possibility of mistaking the words of the commentator for those of the 
statute. The book purports to relate to shipmasters and seamen; but it 
contains, necessarily, a great deal of statute and other law that concerns 
merchants and shipowners perhaps more directly than shipmasters and 
seamen. The literature of Shipping law presents the peculiarity of possess- 
ing three or four standard works of authority, and some of them of exceeding 
bulk, which profess to deal with Merchant Shipping law generally; yet 
almost every chapter of these works is the subject of one or more distinet 
treatises, some of which are not less well known than the great standard 
works from Lord Tenterden’s ‘ Abbott on Shipping’ downwards. In this 
state of things it is inevitable that the labours of the various authors should 
cover a great deal of ground that is common to all of them. 

The subject of codification is one upon which every writer on Shipping law 
has something to say. The introduction of a codifying Merchant Shipping Bill 
into the House of Commons in August, 1893, seriously interfered with the 
production of Messrs. Mansfield and Duncan’s work at the time when it was 
ready for publication. That bill has not yet become law, and in the existing 
state of the political atmosphere there is no certain prospect of its becoming 
law within any definite or measurable time. A wise discretion was exercised 
by the editors and publishers of the new ‘Kay’ in not waiting for its 
appearance upon the Statute Book. The Merchant Shipping Act, 1854, 
contains 548 sections, and is one of the longest Acts of Parliament now 
in existence; yet it passed through Parliament in a very short time. 
Things are altered now, and the codification of the innumerable Acts that 
have been piled upon the great work of 1854 will probably not be accom- 
plished so easily. 

Authors and editors of works upon Shipping law have a responsibility 
that is, perhaps, not generally appreciated in this country. Every English 
colony, almost every port in all the world where British ships resort, is 
more directly affected by the Merchant Shipping Acts than by any other 
class of Acts passed by the Imperial Parliament. It is not too much to say 
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that these Acts, without text-books to guide one through them, are a track- 
less wilderness; and, what is worse, the statutes themselves are not always 
to be had in colonial ports. - Nevertheless they have to be administered in 
every British colony as frequently and as exactly as they are administered 
by the police magistrates in London. The value of a ‘Kay upon Ship- 
masters and Seamen’ in such places is inestimable. And not only the 
words of the statutes, but the words of commentators, receive necessarily 
in the outlying regions of the British Empire an attention and acquire an 
authority that would perhaps surprise their authors. It is all the more 
necessary, under these circumstances, that statutes and commeutary should 
appear, as they do in the second edition of ‘ Kay,’ in different type. One 
other improvement we notice in the new ‘ Kay. Far more care is taken 
in stating in the text itself, where the words of a standard work are used 
to enunciate the law, the name of the author to whom those words belong. 
In the first edition this was not always the case. The luxurious bulk of the 
first edition has necessarily been much curtailed ; but not, so far as we have 
discovered, at the expense of matter, but only of margin and ‘spacing.’ 
The old ‘Kay’ was one of the most extravagant volumes in this respect 
throughout the whole of modern legal literature. 

It is almost presumptuous for the reviewer of a book that represents the 
amount of labour which has been expended upon ‘ Kay’ to express more 
than a general opinion of the character of the work in respect of its accuracy 
and completeness. The experience of practitioners must be the ultimate 
test in such matters. The criticisms we had noted are exceedingly minute. 
It is doubtful whether (p. 568) the proceeding ix rem was the ancient 
foundation of a salvage suit. Salvage was probably awarded by way of 
a quantum meruit by the common law courts before the proceeding in rem 
was heard of and before an Admiralty Court existed. ‘No admiral’ 
(p. 608) ‘shall as such... . take... .any wreck.” These are the words 
of a statute, and at one time had a very real meaning. ‘ Now they are of 
doubtful import, and without some historical explanation are somewhat 
ambiguous. Only one misprint we have found, ‘ no’ for ‘on’ (p. 588). Owners 
appearing in a collision action in rem in Admiralty cannot be made liable, 
except for costs, ‘beyond the value of ship and freight’ (p. 521); it may be 
doubted whether 7'he Dictator, 1892, P. 304, does not affect some of the 
decisions upon which this statement is founded. A stationary vessel will 
be in fault for a collision at night if she has no light up; and that although 
the other ship might have avoided her. This is not quite clear from 
the statement at p. 512. ‘The ‘ancient’ law of the Admiralty is referred 
to (p. 523), and elsewhere as a recognized and known code or system. In 
the absence of reports and authorities from contemporary documents as to 
what law the Admiralty Court really did administer before the beginning 
of the present century, we doubt whether it is safe to state what the ancient 
law of the Admiralty was. There is reason to suppose that the rule of 
division of loss in case of collision was, like the married women’s restraint 
upon anticipation, an ‘invention,’ not indeed ‘of the Chancellors,’ but of 
the Admiralty judges in not very remote times. We should advise a master, 
though ‘ bound foreign, to see to his hand lead-line before his deep sea line 
(p. 62); but it is impossible and perhaps misleading to specify the matters 
which a master has to attend to in connexion with the equipment of his 
ship. It would not be out of place to warn those who are respousible for 
writing up a ship’s log that entries made before an event are still less reliable 
than entries made long after it. It is not an unknown practice for the 
routine entries to be made long in advance of the event. In the C.S. Butler 
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(p. 544) the craft in question was not a Thames lighter generally so called, 
but a Trinity House sailing ballast lighter. 

The nature of these observations will show that a perusal of the new 
edition of ‘ Kay’ has supplied nothing but minute points for criticism. The 
conclusion arrived at is that Messrs. Mansfield and Duncan have done an 
exceedingly laborious work with great accuracy and completeness. 


The Sale of Goods Act, 1893, including the Factors Acts, 1889 and 1890. 
By His Honour Judge Cuatwers. London: W. Clowes & Sons, 
Lim. 1894. (10s. 6d.) 


TueEreE can be no such thing as an authorized exposition of an English 
statute save by the judgment of a Superior Court. But if there could be, 
then Judge Chalmers would be the best authorized exponent, as he is in 
substance the author, of the Sale of Goods Act. Much of the work is of 
course identical with the learned Judge’s Digest published a few years ago, 
which was founded on the bill as it stood at an earlier stage. This being 
so, there is no great occasion for critical comment. Every one who expects 
to have much to do with commercial cases will provide himself with the 
book as a matter of common professional prudence. It does not profess to 
supersede the fuller treatises ; e.g. the decisions on s. 17 of the Statute of 
Frauds, now replaced by s. 4 of the principal Act, are relegated to the 
Appendix, and are there dealt with only in a summary way. Note A. in 
Appendix II. on the use of the terms Contract, Condition, and Warranty, 
was partly foreshadowed in a paper read by Judge Chalmers at the Oxford 
Law Club, and printed in this Revrew in 1892. It will be found of con- 
siderable interest. The reader will not fail to note the learned author's 
warning in the text (p. 21) that ‘many stipulations which are commonly 
spoken of as warranties are really conditions precedent, and have always 
been given effect to as such.’ 

We do not think we trespass beyond the bounds of fair comment on 
matters of public interest in congratulating Judge Chalmers, as we are sure 
the whole profession does, on his recovery from the accident which lately 
befell him at Gibraltar, and which, serious as it was, might easily have been 
worse. 


The Law relating to Parish Councils. By Gerorce Humpnreys. 
London: Stevens & Sons. 1894. 8vo. xxxix and 412 pp. 
(78. 6d.) 

The Local Government Act, 1894. By Waxrer C. Rype. London: 
Reeves & Turner. 1894. 8vo, xxxvi and 288 pp. (7s. 6d.) 


Tue Local Government Act of 1894, whatever its merits or defects, will 
at any rate not suffer from a want of guides to its interpretation. 

The title of Mr. Humphreys’ book is likely to be popular, though it does 
not sufficiently comprehend the whole of its subject-matter, viz. the Local 
Government Act 1894. It contains the relevant sections of a large number 
of statutes (several being printed in extenso), as well as the various circulars 
and orders of the Local Government Board up to the end of April, and to 
this its somewhat bulky form is to be attributed. When it is remembered, 
however, that the present statute incorporates portions of about thirty other 
Acts of Parliament, it cannot be said that the considerable space which the 
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author has devoted to bringing some of these together has been in any 
degree wasted. A short sketch of the scheme of Local Government before 
and after the year 1888 would have rendered the scope of the present 
enactment more intelligible to the mind of the lay reader. The volume is 
not overburdened with notes, but by means of frequent cross-references the 
Act is left as far as possible to explain itself by itself. The author indeed, 
while doubtless trying to avoid any appearance of captious criticism, has 
somewhat ignored the difficulties of interpretation which must arise in the 
practical working of a statute which inaugurates such far-reaching changes 
in the administration of rural affairs. Various questions present themselves 
as to the position of chairman. If, for instance, under section 3 (8) the 
chairman of the Parish Councillors is not elected from their own body, will 
the full number of the members of the Council exceed by one the maximum 
number to be fixed from time to time by the County Council under 
section 3 (1)? No notice, again, is taken of the apparent inconsistency 
between section 1 (1), which (as amended) determines that every rural 
parish with a population of 300 cr upwards shall have a Parish Council, 
and certain other sections of the Act, where the words 200 have been 
left unamended by Parliament instead of 300. The index is full and 
accurate, but on the other hand the want of any index to the numerous 
statutes referred to in the text and notes, and a similar want as regards the 
cases cited, are rather serious defects. 

Mr. Ryde’s edition compares favourably with many of its many rivals in 
point of careful editing and general utility. The short introductory chapter, 
while attempting nothing in the way of general criticism, is as lucid as the 
intricate nature of the subject will permit. In a work intended for the use 
of laymen as well as lawyers, a little more might have been said on the 
novel power conferred on the Parish Councils of hiring land for allotments, 
and also as to the duties and liabilities of the trustees of public property 
and charities, who are to take the place of the present overseers. It is 
a little unfortunate that the early appearance of the volume in print pre- 
vented the inelusion of the various circulars of the Local Government 
Board which have been issued to the County Council and to Town Councils 
of County Boroughs, as to the powers and duties which devolve on those 
respective bodies for the purpose of bringing the Act into operation. The 
order of the Local Government Board of the 27th of April last, containing 
regulations as to inquiries and notices during 1894, is omitted for the same 
reason. There is a fairly full index, but separate references might have 
been included to such important subjects (among others) as voting, expendi- 
ture, qualification, and illegality, without adding unduly to the number of 
its pages. The note on section 14, subsection (3), as to the appointment 
of additional trustees, is hardly as clear as it might be, and there would 
seem to be no reason for the doubt expressed as to whether the appoint- 
ment given to the Parish Council under that subsection is vested in the 
parish meeting, where there is no Parish Council under section 19 (5). 


The Law of Principal and Agent, By Eric Biackwoop Wricut. 1894. 
London: Stevens & Sons, Lim. 8vo, xl and 428 pp. (18s.) 


SEVERAL more or less excellent reasons are adduced by the author in the 
Preface in justification of his bringing out a fresh treatise on the Law of 
Principal and Agent. This—for the present, at least—is one of the subjects 
for the Bar examination, and the work may thus justify its existence as 
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a text-book, though it is more likely to be of use to the practitioner than 
to the student. The principal argument, however, in favour of the present 
volume is that the second edition of Mr. Evan’s work issued in 1888 is the 
last on the subject. Since then not only have many fresh judicial decisions 
been given and doubtful points cleared up, but the industry of Parliament 
has produced several new statutes, such as the Factors Act of 1889, the 
Gaming Act of 1892, and the Married Women’s Property Act of 1893, 
which affect the law of agency in several particulars. The relevant portions 
of these enactments are given in the appendix, and the Sale of Goods Act 
of 1893—the most recent instalment towards the formation of a code—is 
given in extenso. The author's style is commendably clear and precise, 
and his criticism of the various definitions of the term agent, which he 
brings together in the introductory chapter,:is logical and exact. The 
question of commission agents is well dealt with, and the group of cases 
connected with the subject are of especial value, as several which are only 
reported in the Times Reports are not found in other text-books. 
Among these are the recent cases of Alexander v. Davis, 2 Times Reports 
142, Henry v. Lowson, 2 Times Reports 199, and Noah v. Owen, 2 Times 
Reports 142, as to the right to revoke a commission agent's authority, and 
terminate his employment without notice, a matter we should have thought 
to be clear on principle, though repeated attempts have been made to 
question it in the Courts. The chapter on the authority of an agent 
contains a useful summary of the law as regards auctioneers. There is 
a slip on page 9, where the author, referring to the general incapacity of 
married women to contract as affected by the Married Women’s Property 
Act, 1882, says, ‘She can now bind herself only if she has separate estate at 
the time of entering into the contract,’ and so forth. But by the Married 
Women's Property Act, 1893 (with which the author deals on the next 
page), it is expressly provided that every contract thereafter entered into 
by a married woman otherwise than as agent, ‘shall be deemed to be 
a contract entered into by her in respect to and to bind her separate 
property whether she is or is not in fact possessed of or entitled to any 
separate property at the time when she enters into such contract.’ 

There are a few typographical errors, as, for instance, where the name of 
the author of the Act, 30 & 31 Vict. c. 29, is given in some places as Leman 
instead of Leeman. The case of Henry v. Lowson again is reported in 
2 Times Reports, not at page 142—as is printed in the Table of Cases—but 
at page 199. These trifling defects, however, do not seriously detract from 
the usefulness of the work, which is practical and well arranged throughout, 
contains an excellent index, and fairly covers the whole of the ground with 
which it proposes to deal. 


The. Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Vict. 
e. 51). With an Introduction, and notes of all judicial decisions 
under the Act. By Ernest A. Jeter. London: Sweet & 
Maxwell, Lim. 1894. 8vo. xvi and 179 pp. (5s.) 


Mr. Jexr has here reprinted a paper on the Corrupt Practices Act, which 
originally appeared in the Law Times, as an introductory chapter to an 
annotated edition of the Act itself. 

The notes are full and clear, and the book supplies much useful informa- 
tion in a compact and convenient form. The introductory chapter contains 
an excellent account of the objects of the Corrupt Practices Act, the methods 
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adopted for attaining those objects, the criticisms to which the provisions of 
the Act have been subjected, with an estimate of their practical justification. 
It were much to be desired that writers on legal subjects, especially where 
those subjects are technical and largely depend upon statutes and the con- 
struction of statutes, would do as Mr. Jelf has done, and give the reader 
a clear notion of the general bearings of the matter in hand, before plunging 
him into a maze of statement and comment. Mr. Jelf has done well to call 
attention to the great injustice which may be suffered by a respondent where 
the real mover in the petition puts up a man of straw as the ostensible 
petitioner. The maintainer of the suit must find a deposit of £1000, and 
must of course pay the expenses incident to his own case, but by multiply- 
ing allegations of corruption he may put the respondent to an enormous 
expense, and if the charges are unfounded the only source from which this 
may be recovered is the nominal petitioner, who is not worth powder and 
shot. 

The note on the Parliamentary law as to agency is not so satisfactory as 
the introductory chapter. Mr. Jelf does not distinguish—indeed, he hardly 
seems to grasp the distinction—between the liability arising from the fact 
of employment and the authority given to an agent to employ others on the 
candidate’s behalf. Whether the candidate is liable or not to suffer for the 
corrupt or illegal act of his supporter must depend on the fact of employ- 
ment of the wrongdoer by the candidate, and this again may depend upon 
the extent of authority which the candidate has expressly or impliedly given 
to an agent to engage others to work for him. But in five cases out of six 
in which the word ‘agency’ occurs in this excursus, it would be infinitely 
better to use the word ‘employment.’ It is unfortunate that the English 
language supplies no handy expression for ‘the person employed.’ For the 
so-called agent is in most cases a person employed to do certain work, and 
is certainly not invested with an authority to do it unlawfully. 

It would be especially convenient in a book of election law that dates 
should be affixed to the cases cited. 





Juridical Equity. Abridged for the use of Students. By Cuartes E. 
Purces. Baltimore: E.Curlander. 1894. 8vo. xxxii and 436 pp. 


Mr. PHEtps modestly calls his book a hornbook, because its aim is to deal 
with the few central principles of equity. But we think he could have 
followed no better plan than this ‘elementary’ one, whether he meant it for 
students or practitioners. The best exponents of the law whom we have 
known have always adopted this system, that of petere fontes. To group 
illustrations around the elementary principles is the second thing. At this 
point most men who write books stop. Mr. Phelps goes further, enlivening 
his pages with references to much modern literature which is in no law 
library. Not content with referring on a single page to Bacon, Sir John 
Seeley, and Pascal, he cites the Pickwick Papers on oaths at half a crown 
apiece, and on the next page quotes a phrase of Carlyle’s. We have no sort 
of quarrel with this way of writing a book. Indeed we think it an excellent 
plan which might be widely followed. It would certainly attract many who 
are now repelled by legal text-books. Mr. Phelps writes clearly, ably and 
well, wisely giving the bulk of his space to the jurisprudence, the remainder 
to the procedure, of equity. It is too late in the day to complain of the 
tiresome system which prevails across the water of referring, not to pages, 
but to paragraphs. But we think it inconsistent for the table of cases to 
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refer to the pages, while the index of the book refers to the paragraphs, 
And it is surprising to find ‘Meeson and Welsby, Law Reports of,’ as one 
of the heads in Mr. Phelps’ index. 


An Inaugural Lecture on the fate of the Roman Law north and south of 
the Tweed, delivered at All Souls College, by Henry Goupy, 
Loadon: Henry Frowde. 8vo. 33 pp. (1. net.) 


In Scottish legal history we bow to the authority of Mr. Bryce’s successor 
at Oxford, who comes from the chair of Roman Law at Edinburgh. In his 
English history we cannot accept the Romanizing view which he favours. 
With regard to the Germanic view which prevails among English scholars 
he observes, ‘ Nothing like this happened elsewhere in Europe.’ Exactly so. 
In what part of Europe other than England were laws issued in the 
vernacular before the twelfth century? The example of Ireland will rather 
confirm than weaken the Germanic case. And on the Romanizing hypothesis, 
as Mr. Freeman once said to the present writer, ‘Where is your English 
Gregory of Tours?’ And as to the supposed keeping alive of the civil law 
by churchmen who were ‘allowed their own judicature and their own 
procedure,’ surely Prof. Goudy knows that there were no separate eccle- 
siastical courts before the Norman Conquest. It is true, however, that the 
state of early English ecclesiastical law and its relations, e.g., to the Theo- 
dosian code stand in need of further investigation. Then, after the Conquest, 
so far from the authority of Bracton ‘in the law courts and with subsequent 
text-writers’ being ‘generally admitted,’ as Prof. Goudy expects it to be, 
’ it isa commonplace of English legal history that Bracton is not an authority 
in our law. Moreover, no one who has studied Bracton can fail to recognize 
that, whenever there is a real conflict between Roman and Germanic law 
(take for a striking example the sale of goods), Bracton sends the Roman 
rules to the wall without hesitation. Prof. Goudy has taken up what we 
cannot but think a hopeless adventure. Woden and Thor are too strong 
for him. But the vanquished Roman cause could not desire a better Cato. 


We have also received :— 


The Anglo-Saxon ‘ Township. By W. J. Asnuny. Reprinted from the 
(Harvard) Quarterly Journal of Economics. 8vo. 19 pp.—Mr. Ashley's first 
point is that township = villata, the men not the place, in its primary 
meaning. We are not aware that any one has asserted the contrary, but 
Mr. Ashley is entitled to the credit of having emphasized a correct if not 
very important proposition. Another point is that vi//a was not a mere 
translation of tun, but a real concurrent equivalent. This depends on the 
much larger question whether any one, outside a limited number of learned 
religious persons, habitually spoke Latin in Britain (not to say England) after 
the Roman occupation. We are open to persuasion, but not persuaded. 
Then Mr. Ashley proceeds to minimize the functions of the Anglo-Saxon 
township. He is of course aware that for some years past the notion that 
there was a judicial township court has been generally abandoned (e. g. Sir 
F. Pollock’s Oxford Lectures, p. 130). And Dr. Stubbs wrote long ago 
(Const. Hist. i. 84, 1st ed. 1874): ‘That the markmoot was a court of 
justice, as Kemble conjectures, seems altogether improbable. Again he 
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distinctly says of the vill that ‘it is capable of holding assemblies . . . but 
it is not a court of justice’ (3rd ed. p. 54). On the other hand we are not 
at all disposed to think with Mr. Ashley that the words ‘with witness of 
his township’ in the laws of Edgar do not mean anything formal. Taking 
witness was a perfectly formal act down to the Norman Conquest ; casual 
talk to one’s neighbours would by no means do as well. That the reeve 
and four men, in the laws of Henry I, appear in the county court as subor- 
dinate to the lord and his steward is quite true. What is remarkable in 
the early twelfth century is that they should still be there at all. See 
also in Domesday, i. 179, 269, &c. for the duty of suit to shiremoot and 
hundred on pain of fine, and ef. Stubbs, Const. Hist. i. § 50. 


Bourdin’s Exposition of the Land Tax. Fourth Edition. With a new 
and exhaustive index by the late Frepertck Humpnuxeys, and digests of the 
cases decided in the Courts by Cuarues C. Atcuison. London: Stevens & Sons, 
Lim. 1894. Sm. 8vo. xii and 228 pp. (78. 6d.)—This well-known book 
has been carefully edited and brought up to date. Regina v. The Land Tax 
Commissioners for the Hundred of Ivychurch, Kent, heard on Feb. 19, 1894, 
is actually included in the Digest. The position of the editors, both being 
deputy registrars of Land Tax, gives them considerable practical knowledge 
of the working of the Acts, and we are of opinion that the present edition 
quite maintains the character of the book. The full index, the tables for 
computing the consideration money payable for the redemption of land tax, 
and the very full head-note which precedes the judgment in each of the 
cases given in the appendix, are new features in the book, and will be useful 
to the practitioner. 


The Trustee Act, 1893. By Artuur Lee Exuis. Fifth Edition. 1894. 
London: Stevens & Sons, Lim. 8vo. xii and 156 pp. (6s.)—Mr. Ellis has 
furnished the profession not only with a well-printed copy of an important 
statute, but has appended to each section a short résumé of the law relating 
to the subject of it. Without being, or indeed, as he himself points out in 
the preface, without pretending to be, exhaustive treatises, these statements 
of the results of the authorities are, so far as they go, clearly and accurately 
expressed. The book, the popularity of which is shown by its speedy 
attainment of the honours of'a fifth edition, also contains schedules affording 
authenticated information as to dividends and other particulars of securities 
authorized by the Act. It would assist practitioners if in future editions 
Mr. Ellis were to include a table showing which sections of the repealed 
enactments correspond with those of the consolidating statute. 


Indermaur’s Manual of the Principles of Equity (3rd edition. London: 
Geo. Barber, ‘Law Students’ Journal’ Office. 1894. xxiii and 481 pp.) is 
a handbook of equity for students, an edition of which apparently lasts four 
years. Mr. Indermaur has been at pains to make his statement of the 
distinctive principles of equity short, which is a far more difficu!t thing to 
do than to write at length. His illustrations are well chosen from among 
the modern cases which are most likely to stick in the student’s memory. 
He is up to date: witness his citation of the Lands Allotment Company’s 
case, deciding that directors are trustees who can now plead the Statute of 
Limitations. Taught by a large experience, his effort has been to make his 
book more explanatory and more comprehensive. And we do not see that 
this effort has in any wise failed. His book has no great claim to originality. 
It is a good business-like exposition of a large subject in manageable 
compass for the use of students who seem to value it as it deserves. 
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Ruling Cases, arranged, annotated, and edited by Ropert Campre.t, 
With American Notes by Invine Browne. Vol. I. Abandonment—Action, 
London: Stevens & Sons, Lim. Boston, Mass.: The Boston Book Co, 
La. 8vo. xxix and 829 pp. (258. net.)—This handsome volume promises 
well for the excellence of the series which are to follow. The alphabetical 
arrangement of subjects is intended to combine the advantages of a selection 
of cases with those of a digest, and comprises all kinds of topics both of 
Common Law and Equity. The ‘ruling’ cases seem to have been well and 
carefully chosen: but we do not understand why the most important 
American decisions have not been admitted on the same footing as English 
ones. To men who are without large libraries the series will no doubt be 
of great service. Practice cases are included (e.g. under the title ‘ Aban- 
donment’): it seems doubtful whether these can be of extensive utility in 
a work intended for the American as well as the English market. 


Précis de Droit international public ou droit des gens. Par R. Prepx- 
Litvre. Paris: F. Pichon. 1894. 603 pp.—This is the first volume of 
a new book on International Law. It deals with the relations of states 
with each other in time of peace. If the second volume is to be devoted 
to their rights and duties in time of war, the latter will enjoy propor- 
tionately fuller treatment. Many books have appeared in France during 
the last few years on International Law, which (public as well as private) 
is now a compulsory subject in French legal education. A consequence of 
this is that every legal faculty has its courses of public and private inter- 
national law, and the lecturers publish a book on the subject as a matter 
of course. Some of them are accurate, others inaccurate compilations. 
A few are of better quality. Among these is that of M. Piedeliévre. 


Etudes de droit international conventionnel. Par Lion Pornsarp. 
Paris: F. Pichon. 1894. 600 pp.—This is the first volume of a treatise 
on the international arrangements by which a number of matters have of 
late years been regulated. The present volum? deals with carriage by sea, 
railways, posts, telegraphs and telephones, treaties of commerce, coinage, 
weights and measures, copyright and patents, designs and trade-marks. 
The author is in a good position, as general secretary of two International 
Unions, to deal comprehensively with such a subject. 


The Sale of Goods Act, 1893. With Introduction, Notes, and Index by 
J.M. Lery and W. F. Crares. London: Sweet & Maxwell, Lim.; Stevens 
& Sons, Lim. 1894. (18.)—This is the second of a series of cheap annotated 
editions of important Acts. As the publishers put it, ‘for a small annual 
subscription (10s.) the subscriber will be kept up to date in the legislation 
of the year.’ 


The Revised Reports. Edited by Sir F. Pot.ock, assisted by R. Camper. 
and O, A. Saunpers. Vol. XIV. 1812-1815. (1 & 2 Dow; G. Cooper; 
16 East; 1,2 Maule & Selwyn; 4,5 Taunt.; 3 Camp.) La. 8vo. London: 
Sweet & Maxwell, Lim. Boston, Mass.: Little, Brown & Co. 1894. xviii 
and 886 pp. (258.) 


Outlines of the law of Torts. By Ricuarp Rinewoop. Second Edition. 
London: Stevens & Haynes. 1894. 8vo. xli and 253 pp. (10s. 6d.)— 
Review will follow. 

The Protected Princes of India. By W. Lex-Warner. London: Mac- 
millan & Co. 1894. Svo. xix and 389 pp.—Review will follow. 
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The Law of Patents. By Hexry Cunyncuame. Loudon: W. Clowes 
& Sons, Lim. 1894. 8vo. Ixxiv and 635 pp. (25s.)—Review will follow. 


The Student's Guide to Procedure in the Queen's Bench Division and to 
the law of Evidence. By Joun Ixpermaur and Cuarites Tuwarres. 
London: G. Barber. 1894. 8vo. 97 pp. (58-) 


The Law of Trade-Marks, Trade-Name and Merchandise Marks. By 
D. M. Kerry. London: Sweet & Maxwell, Lim. 1894. 8vo. xlviii and 
752 PP- 

A Practical Treatise on the Criminal! law of Scotland. By J. H. A. Mac- 
pONALD. Third Edition by the author and N. D. Macponaup. Edinburgh : 
W. Green & Sons. 1894. 8vo. xv and 652 pp. (318. 6d.) 


The Law of District and Parish Councils, being the Local Government 
Act, 1894. By Joun Liruisy. London: Effingham Wilson. 1894. 8vo. 
xii and 515 pp. 

Cases on Constitutional Law. Part Il. By J. B. Tuayer. Cambridge 
(Mass.): Charles W. Sever. 1894. 8vo. xi and 448 pp. 

The Annual Digest, 1893. By Jouxn Mews. La. 8vo. xxxv and 377 pp. 
London : Sweet & Maxwell, Lim. ; Stevens & Sons, Lini. 1894. 

Bill of Lading Exceptions. By Henry E. Porrock. |Hong Kong.) 
1894. 8vo. xv and 100 pp. 

How to become a solicitor, By T. F. Urrtey. London; Stevens & Sons, 
Lim. 1894. 8vo. viii and 184 pp. (58.) 


A Manual of the Law and Practice in Affiliation Proceedings. By W. H. 
Bott. London: Stevens & Sons, Lim. 1894. 8vo. xiand 158 pp. (78. 6d.) 


The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 








